
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F504723 

JAMES PLYMALE, Employee  CLAIMANT

WEST ARKANSAS STEEL & PIPE, Employer  RESPONDENT

AIG CLAIM SERVICES, Carrier RESPONDENT

OPINION FILED OCTOBER 20, 2005

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 28, 2005, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 20, 2005, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer-carrier existed among the parties on

April 30, 2005.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to claimant’s left arm, left wrist, and ribs on the right

side.

2.   Temporary total disability benefits.

3.   Related medical.

4.   Attorney fee.
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At the time of the hearing the parties also agreed to litigate the claimant’s

compensation rate.

The claimant contends he was injured on April 30, 2005 when he injured his left

arm, left wrist, and ribs on the right side when he was coming out of the packing room and

fell face forward.   He contends he is entitled to temporary total disability, related medical,

and an attorney fee. 

The respondents contend the claimant was not performing employment related

services at the time of his injury.   As such, respondents contend the claimant’s injury is not

compensable and respondents are not liable for benefits associated with same.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 20, 2005, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has proven by a preponderance of the evidence that he suffered a

compensable injury to his left arm and wrist while working for the respondent.

3.   Claimant is entitled to temporary total disability benefits beginning May 1, 2005

and continuing through a date yet to be determined.

4.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.

5.   Claimant earned an average weekly wage of $508.28 which would entitle him

to compensation at the rate of $339.00 for temporary total disability benefits and $254.00
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for permanent partial disability benefits.

6.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 55-year-old man who began working for the respondent in

February 2005 as a welder.   Claimant testified that on the morning of April 30, 2005 he

was assigned a job polishing hand rails which he performed until he took his lunch break

at noon.   Claimant testified that after lunch as he was in the process of going back to work

he was told by someone that there was a grinder under a bench in Hank Snow’s office

inside the respondent’s shop.   Claimant testified that he needed a grinder because the

one he was using was about “ready to burn up.”   Claimant testified that he was in Hank

Snow’s office when someone called him and as he was going out the door of the office he

tripped and fell in the doorway.   Claimant landed on his left wrist which according to his

testimony looked “deformed.”   Claimant testified that he informed Darrell Day, the

weekend shop foreman, that he needed to go to the emergency room.

Claimant went to the Northwest Medical Center emergency room where he was

diagnosed as suffering from a distal radial fracture of his left wrist.   Claimant was given a

splint and referred to Dr. Powell.   Dr. Powell performed surgery to repair the distal radius

fracture on May 6, 2005.   Dr. Powell performed a second surgical procedure on May 13,

2005.   In addition to medical treatment from Dr. Powell, Dr. Powell has also referred

claimant to Dr. Tang for an additional evaluation.

Claimant has filed this claim contending that he suffered a compensable injury to

his left arm, left wrist, and ribs on April 30, 2005.   He requests temporary total disability

benefits, medical benefits, and a controverted attorney fee.   Respondent contends that

claimant was not performing employment services at the time of his injury.
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ADJUDICATION

Claimant contends that he suffered a compensable injury as a result of a fall which

occurred at work on April 30, 2005.   Claimant’s claim is for a specific injury identifiable by

time and place of occurrence.   The Commission has stated in Henry Weaver v. Precision

Packaging, Full Commission Opinion filed February 2, 1995 (E400880), that pursuant to

Act 796 of 1993, the following must be shown in order to establish the compensability of

an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence. 

Here, there seems to be little doubt that the claimant actually fell while at work on

April 30, 2005.   The primary controversy in this case involves whether the claimant was

performing employment services at the time of his fall.   According to A.C.A. §11-9-

102(5)(B)(iii) an injury is not compensable if it occurs at a time when employment services

were not being performed.   An employee is performing employment services when they

are engaged in an activity which carriers out the employer’s purpose or advances the

employer’s interest directly or indirectly.   Olsten Kimberly Quality Care v. Pettey, 328 Ark.

381, 944 S.W. 2d 524 (1997).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he was performing employment services at the time of his fall.
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Claimant testified that while he worked for the respondent various materials were stored

in Hank Snow’s office which were used by the employees.   Claimant testified that these

materials included grinding discs, soap stones, and blueprints.   It was claimant’s testimony

that he was in Snow’s office on April 30 looking for a grinder when someone called him and

he tripped and fell in the doorway.   

The respondents contend that claimant was not performing employment services

because, contrary to claimant’s opinion, supplies were not kept in Snow’s office and there

was no reason for claimant to be in Snow’s office when he fell.   In support of its contention

the respondent offered testimony of three witnesses - Doris Tolleson, Darrell Day, and

Hank Snow.   Tolleson works for the respondent as a bookkeeper but testified that she

does not know whether tools or supplies are stored in Snow’s office.  Also testifying for

respondent was Darrell Day.   Day is the shop foreman on weekends and also is in charge

when Snow is out of the office.   Day testified that grinders were not stored in Snow’s

office.  However, Day did admit that some supplies such as welder tips and chalk are

stored in Snow’s office and employees would get those supplies from Snow’s office.

Q. Just describe for me in general Hank’s office and
how employees came in and out of his office for me, 
please.

A. We’d go in there if we had a question or something
for Hank or if we needed chalk or something we would go
get it.  You know, tips or whatever, we’d just get them and
go out of there.  That’s about it, you know.  (Emphasis added.)

Day also admitted that the employees would at times use the telephone in Snow’s

office.   

A. If there was a case we needed to use the
phone and we didn’t have a phone, you know, we
could use it, you know, be quick about it and be
done with it.

Finally, Hank Snow, the supervisor of the fabrication shop for the respondent,
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testified.   Snow also testified that there were no grinders in his office but did admit that

there were some small speciality tools stored in his office and also admitted that some

materials such as welding tips were stored in his office which were used by the employees.

Q. I thought I heard something about welding tips.

A. Welding tips?  Yeah, there are welding tips there.
Yeah.

Q. Why do you keep welding tips and Skil saws and
things like that in your office as opposed to out in the 
tool boxes?

A. The welding tips we keep in a file cabinet just in
a drawer just where we’ve got one place that everybody
goes and gets them.

Q. And so people know that’s where the welding tips
are?

A. Yeah.

Finally, with respect to this issue, I note that on rebuttal claimant called as a witness

Jeffrey Jones.   Jones currently works for Mountain Mechanical but previously worked for

respondent for one to one and a half months.   Jones testified that when he worked for the

respondent shortly after the claimant’s injury Snow’s office was used for supplies including

grinding discs and other things needed for work.   Jones testified that if an employee

needed something they simply went in the office and got it.

As previously noted, respondent contends that claimant was not performing

employment services on April 30, 2005 because there was no reason for him to be in

Snow’s office since materials and supplies were not stored in that office.   However,

according to the testimony of both Day and Snow there are some supplies and tools which

were stored in Snow’s office.  These included chalk, welding tips, and small specialty tools.

In addition, both Day and Snow testified that individuals would get those supplies from

Snow’s office.   While it is unclear as to whether grinders were actually stored in Snow’s



7

office, it was claimant’s testimony that he was informed by another employee that grinders

were in Snow’s office.   Claimant’s belief that the grinders were stored in Snow’s office

certainly does not seem unreasonable given evidence indicating that other supplies and

tools were stored in that office which the employees would obtain on their own.   

In summary, I find that claimant was performing employment services at the time

of his fall on April 30, 2005.   Furthermore, I find that claimant has met his burden of

proving by a preponderance of the evidence that he suffered a compensable injury which

arose out of and in the course of his employment with respondent and that the injury was

caused by a specific incident identifiable by time and place of occurrence.   As previously

noted, there appears to be no question that the claimant did fall in the respondent’s shop

on March 30, 2005.   In addition to claimant’s testimony, Day also testified that he heard

the claimant yell which caused him to investigate and he discovered claimant lying on the

office floor.   Day testified that claimant indicated that he believed he had broken his hand

and he was going to seek medical treatment.

Finally, I find that claimant has met his burden of proving by a preponderance of the

evidence that the injury caused internal physical harm to his body which required medical

services and resulted in disability and that claimant has offered medical evidence

supported by objective findings establishing an injury to his left wrist and arm.  X-rays taken

after claimant’s injury revealed a distal radial fracture which resulted in claimant undergoing

two separate surgical procedures in May 2005.

In reaching this decision I am aware that the claimant may not be the most credible

witness.  However, there appears to be no question that claimant fell at work on April 30,

2005.  Furthermore, testimony of the respondent’s witnesses and Jones support claimant’s

testimony that supplies and tools were kept in Snow’s office.  

Accordingly, for the foregoing reasons, I find that claimant has met his burden of

proving by a preponderance of the evidence that he suffered a compensable injury to his
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left arm and wrist as a result of the fall on April 30, 2005.   

In reaching this decision I note that claimant also contended that he suffered an

injury to his ribs as a result of the fall on April 30 and some of the medical reports mention

rib fractures.   However, the reference to a rib fracture is contained only in a history and

there appear to be no objective medical findings establishing these ribs fractures.

Therefore, I find that claimant’s compensable injury is limited to his left arm and wrist.

Respondent is liable for all reasonable and necessary medical treatment provided

in connection with claimant’s compensable left arm and wrist injury.

I also find that claimant is entitled to temporary total disability benefits beginning

May 1, 2005, the day after his compensable injury, and continuing through a date yet to

be determined.   As previously noted, claimant has undergone two surgical procedures by

Dr. Powell.   Despite those procedures the claimant has continued to have problems with

his left wrist resulting from a mal-union.   Although claimant has been evaluated by Dr.

Tang at the request of Dr. Powell on one occasion, Dr. Powell on July 26, 2005 again

referred claimant to Dr. Tang for consideration of possible surgery.   Dr. Powell’s medical

reports in May and June of 2005 as well as his report of July 26, 2005 indicates that

claimant should remain off work until he has been evaluated by Dr. Tang.   Based on

respondent’s denial of this claim claimant has yet to undergo the second evaluation by Dr.

Tang.   Based upon this evidence, I find that claimant remains within his healing period and

that he suffers a total incapacity to earn wages.   Accordingly, claimant is entitled to

temporary total disability benefits beginning May 1, 2005 and continuing through a date yet

to be determined.

The final issue for consideration involves claimant’s compensation rate.   The

respondent has entered into evidence two printouts purporting to be claimant’s wages

while employed.   One of these printouts is labeled “1/1/04 - 9/9/05" and the second

printout is labeled “5/1/04  - 4/30/05.”   According to claimant’s testimony he did not even
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begin working for the respondent until late February 2005.   Both of the printouts

introduced by the respondent indicate that claimant’s first paycheck covered a period

ending on March 10, 2005.   Furthermore, the printouts indicate that claimant was paid on

a weekly basis.   According to the printout labeled “5/1/04 - 4/30/05,” the claimant worked

for eight weeks prior to his injury.   During that period of time he earned regular pay of

$3,005.00 and overtime pay of $1,061.25 for total wages of $4,066.25.   Overtime earnings

are to be included when determining an average weekly wage.   Dividing claimant’s total

wages including overtime wages by the eight weeks he worked results in an average

weekly wage of $508.28.   This entitles claimant to compensation at the rate of $339.00

for temporary total disability benefits and $254.00 for permanent partial disability benefits.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

temporary total disability benefits awarded.   This fee is to be paid one-half by the carrier

and one-half by the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee

is not awarded on medical benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his left arm and wrist while employed by respondent

on April 30, 2005.   Respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with claimant’s compensable injury.   Claimant

is entitled to temporary total disability benefits beginning May 1, 2005 and continuing

through a date yet to be determined.   Claimant earned an average weekly wage of
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$508.28 which entitles him to compensation at the rate of $339.00 for temporary total

disability benefits and $254.00 for permanent partial disability benefits.   Respondent has

controverted claimant’s entitlement to all unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

temporary total disability benefits awarded.   This fee is to be paid one-half by the carrier

and one-half by the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee

is not awarded on medical benefits.

 All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 


