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A hearing was held on May 5, 2005, to determine claimant’s entitlement to

additional medical benefits, temporary total disability benefits, and attorney’s fees.

The parties stipulated that claimant sustained a compensable right shoulder

injury on July 11, 2002.  They further stipulated that, on the date of injury, claimant

was earning an average weekly wage of $181.22; and, as such, claimant’s earnings

were sufficient to entitle him to weekly indemnity benefits of $121.00 for both

temporary total disability and permanent partial disability benefits.  The parties

additionally stipulated that claimant received a 10 percent impairment rating to the
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upper extremity and that permanent partial disability benefits for that rating have been

paid.

Claimant contends that he is entitled to additional medical treatment which is

reasonably related to his compensable injury.  Claimant contends he is also entitled

to additional temporary total disability benefits from October 19, 2004, and

continuing through a date yet to be determined.  Claimant contends he is entitled to

attorney’s fees, as well.  

Respondents controvert claimant’s entitlement to any additional benefits.  They

contend that they have paid all appropriate benefits to which the claimant is entitled

and that claimant’s current medical conditions are not reasonably related to his

original injury. 

STATEMENT OF THE CASE

Claimant, a forty-two-year-old highschool graduate, indisputably sustained a

right shoulder injury while stacking heavy equipment tires for respondent-employer

on July 11, 2002.  Respondents accepted this claim as compensable, and claimant

initially treated conservatively with Dr. W. Scott Bowen.  Records reflect that, after

claimant’s symptoms persisted, and after he had undergone additional physical

therapy, he returned to Dr. Bowen, who eventually recommended surgery.  Surgery

was performed on April 7, 2003; and, following the surgery, Dr. Bowen released

claimant to light-duty work on May 5, 2003, and later to full-duty work with no
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restrictions on July 9, 2003.  Claimant testified that he was told by respondent-

employer that no light-duty work was available and, by the time he was released to

full duty, his job had been “phased out” by respondent-employer.  

On September 5, 2003, Dr. Bowen issued his report that claimant was entitled

to an assessment of permanent impairment rating of 10 percent to the right upper

extremity and 6 percent to the whole person.  The parties have stipulated that

respondents paid all previous benefits, including medical expenses, temporary total

disability benefits, and permanent partial disability benefits for the impairment rating

issued. 

Claimant testified, and medical records indicate, that on October 19, 2004,

claimant returned to Dr. Bowen, complaining of additional right shoulder problems.

Claimant had not sought any other treatment for his shoulder in the interim between

his release to full duty in July of 2003 and his return to Dr. Bowen in October of

2004.  Claimant testified that he did not experience any new injury that led him to

seek further medical attention, but that the pain he had continued to have since his

surgery in April of 2003, had worsened to the point he needed to return to Dr. Bowen,

and that his shoulder had begun “popping” in and out of joint.  Claimant testified that

the pain had “eased up a bit” following the April 2003 surgery, but that it had never

gone away completely.  
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Claimant testified that in that interim period between being released to full

duty by Dr. Bowen and his return for care, he continued to experience pain associated

with his original compensable injury.  However, claimant testified that he “needed the

money,” so he attempted to find other employment, as his job with respondent-

employer had been “phased out.”  He testified that each time a potential employer

would discover he had had a workers’ compensation claim, he would not be hired.

He testified that he felt he was being “black-balled” in the work industry.  

He testified that, in order to earn some money, he had mowed some lawns.  He

testified that he did not have regularly-scheduled lawns to maintain and that he kept

no paperwork.  He testified that although he believed he had mowed some lawns in

2003 and 2004, he could not recall the number.  He testified that he would guess that,

since January of 2005, he has mowed approximately fifteen lawns, for which he

charges an average of $30 per yard, or $60 per acre.  He testified that he has had to

move back in with his mother, as he cannot afford to live on his own.   

Claimant testified that, today, he is in constant pain and that his shoulder pops

out of joint if he lifts over his head.  He testified that he wants this repaired.  Medical

records, as well as Dr. Bowen’s deposition, indicate that Dr. Bowen recommends

physical therapy, initially.  Claimant testified that he wants to do what Dr. Bowen

recommends.  
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Medical records reflect that claimant saw Dr. Bowen in October, November,

and December of 2004, and that on December 1, 2004, an MR arthrogram and MRI

of claimant’s right shoulder was performed, which revealed undersurface partial

thickness tears involving the supraspinatus and infraspinatus tendons.  Respondents

have denied claimant’s entitlement to any further medical treatment for his shoulder,

contending that claimant must have experienced a new injury or aggravation during

the fifteen-month period between his release from Dr. Bowen in July of 2003 and his

return to Dr. Bowen in October of 2004, and that, as such, the treatment sought by

claimant is not reasonably necessary in relation to his compensable injury of July 11,

2002. 

In his deposition, Dr. Bowen testified as follows, when questioned by counsel

for respondents:

Q Okay.  Would there be any way for you to state

within a reasonable degree of medical certainty

whether the problems that he presented with to

you on – in October of 2004 were a natural and

probable result of his old injury versus being a

result of what you – what you said, either overuse,

chronic changes or even acute re-injury at some

point during the course of these activities that he

performed?

A Well, I think it could be some progression of what

he had previously.  If he had a documented

significant injury, that could have aggravated his

– the present course for which he was seen in

November of ‘04.  
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Routine activities, even cutting the grass, I really

can’t say would produce or cause significant

aggravation of his situation.  I mean if the starter

cord had to be pulled 15 times, or if it jerked and

fell over his shoulder, that’s one thing.   But, you

know, doing routine overhead activities, driving

a car, starting a lawn mower, pushing a lawn

mower, those are things that you should be able

to do even with a minor partial tear.  

Basically, I think it’s a continuation of

what he had.  

[Emphasis added.]

Further, when questioned by counsel for claimant, Dr. Bowen testified as

follows:

Q Doctor, after this rather lengthy examination of

you by counsel for the Respondent and the

insurance company, is it still your opinion within

a reasonable degree of medical certainty that Mr.

Pitcock’s current problems with his right

shoulder are the result of this original injury of

July 11, 2002?

A Yes, I do.  

[Emphasis added.]

FINDINGS OF FACT

1.  Claimant’s current conditions are a recurrence of his compensable July 11,

2002, injury;
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2.  Claimant has proven by a preponderance of the evidence that further

treatment by Dr. Bowen is reasonably necessary in relation to his compensable injury

of July 11, 2002; and, as such, claimant is entitled to same;

3.  Claimant has failed to prove that he is presently entitled to additional

temporary total disability benefits;  

4.  Respondents have controverted claimant’s entitlement to any additional

benefits.    

DISCUSSION

  The Arkansas Supreme Court has defined the legal definitions in workers’

compensation law of a “recurrence,” as opposed to an “aggravation.”  A recurrence

is not a new injury but merely another period of incapacitation resulting from a

previous injury.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);

Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  A

recurrence exists when the second complication is a natural and probable consequence

of a prior injury.  Crudup v. Regal Ware, Inc., supra; Weldon v. Pierce Bros. Constr.,

54 Ark. App. 344, 925 S.W.2d 179 (1996).

An aggravation is a new injury resulting from an independent incident.

Crudup v. Regal Ware, Inc., supra; Farmland Ins. Co. v. DuBois, 54 Ark. App. 141,

923 S.W.2d 883 (1996).  An aggravation, being a new injury with an independent
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cause, must meet the requirements for a compensable injury.  Crudup v. Regal Ware,

Inc., supra; Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

In this case, claimant’s injury falls squarely within the legal definition of a

recurrence.  First, there is absolutely no evidence in the record that would indicate an

“independent cause,” or “new injury” of any kind.  During the fifteen-month period

between claimant’s original release to return to full duty in July of 2003 and his return

to Dr. Bowen in October of 2004, the only evidence in the record is that claimant

attempted to return to work for respondent-employer because he “needed the money,”

yet his job had been “phased out.”  Further, the evidence bore that he had applied for

other jobs, but resorted to mowing occasional lawns in an attempt to earn money. 

Dr. Bowen clearly testified in his deposition that claimant’s problems are “a

continuation of what he had.”  Dr. Bowen further testified that mowing lawns and the

like, which he defined as “routine activities,” are things that one “should be able to

do even with a minor partial tear,” and that such activities would not likely cause a

new injury.    

Moreover, at the hearing in this matter, claimant credibly testified that he had

not experienced any new injuries, but, rather, that his shoulder had continued to hurt

him following his original surgery.  When asked why he had attempted to return to

full-duty work for respondent-employer, following his original release from Dr.

Bowen’s care, or why he had applied for other physical-labor jobs, claimant replied
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that it was not because he felt his shoulder had healed sufficiently to return to this

type of work, but rather that he “needed the money.”  He testified that the pain he had

experienced had “eased up a bit” following his surgery but had never completely gone

away, altogether.     

The Commission has the authority to accept or reject medical opinions, and its

resolution of the medical evidence has the force and effect of a jury verdict.  Jim

Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607, 120 S.W.3d 160 (2003).

Questions of credibility and the weight and sufficiency to be given evidence are

matters within the province of the Commission.  See Smith-Blair, Inc. v. Jones, supra;

Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 188, 975 S.W.2d 857 (1998).  The

Commission is not required to believe the testimony of the claimant or any other

witness, but may accept and translate into findings of fact only those portions of the

testimony it deems worthy of belief.  Smith-Blair, Inc. v. Jones, supra; Arnold v.

Tyson Foods, Inc., 64 Ark. App. 245, 983 S.W.2d 444 (1998).  Furthermore, it is well

established that it is within the Commission's province to weigh all the medical

evidence and to determine what is most credible.  Minnesota Mining & Mfg. v. Baker,

337 Ark. 94, 989 S.W.2d 151 (1999).  The Commission is entitled to review the basis

for a doctor's opinion in deciding the weight and credibility of the opinion and

medical evidence.  Smith-Blair, Inc. v. Jones, supra; Maverick Transp. v. Buzzard, 69

Ark. App. 128, 10 S.W.3d 467 (2000). 
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It is this examiner’s opinion that the preponderance of the credible evidence

proves that claimant’s current shoulder problems, manifesting in October of 2004,

were a recurrence of claimant’s original July 11, 2002, compensable injury, rather

than a new injury or aggravation, and that claimant is entitled to additional medical

treatment for his recurrent problems, as a result.  

With regard to claimant’s contention that he is entitled to temporary total

disability indemnity benefits commencing October 19, 2004, and continuing through

a date yet to be determined, it is this examiner’s opinion that claimant has failed to

prove entitlement to same.  

Temporary total disability is that period within the healing period in which an

employee suffers a total incapacity to earn wages; the healing period is that period for

healing of an accidental injury that continues until the employee is as far restored as

the permanent character of his injury will permit, and that ends when the underlying

condition causing the disability has become stable and nothing in the way of treatment

will improve that condition. Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002); Carroll Gen. Hosp. v. Green, 54 Ark. App. 102, 923 S.W.2d 878

(1996). The Court of Appeals has held that the determination of when the healing

period has ended is a factual determination for the Commission and will be affirmed

on appeal if supported by substantial evidence. Id. These are matters of weight and
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credibility, and thus lie within the exclusive province of the Commission.  Farmers

Coop. v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002). 

In this case, claimant asserts that he is entitled to an additional period of

temporary total disability benefits beginning October 19, 2004, and continuing

through a date yet to be determined.  The evidence clearly establishes that claimant

was released to return to full-duty work by Dr. Bowen on July 9, 2003.  The evidence

further establishes that claimant did not return to work for respondent-employer

because his job had been “phased out,” but that he did attempt to apply for other jobs

and, in fact, did mow a number of lawns – although he could not recall the specific

number and kept no paperwork – for approximately $30 per yard/$60 per acre.

Claimant clearly did not suffer a total incapacity to earn wages during the period

between his release from Dr. Bowen in July of 2003 and his return to see Dr. Bowen

in October of 2004.      

The evidence reflects that claimant began seeing Dr. Bowen again on October

19, 2004, as his pain intensified and his shoulder was popping in and out of joint.

There is no evidence, however, that Dr. Bowen took claimant to an “off work” status

on that date.  In fact, the medical records in this case demonstrate that at no point

during the claimant’s October, November, or December 2004 appointments did the

doctor place any restrictions on the claimant’s physical or work activities. 
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Dr. Bowen did testify in his deposition that, although he had made no mention

of same in his notes, claimant may be able to do only light duty “if he were

undergoing surgical intervention.”  [Emphasis added.] However, it is clear that

claimant’s duties had not, as of the date of the hearing, been restricted by a doctor.

It is, therefore, this examiner’s opinion that claimant has failed, as of this date, to

prove entitlement to additional temporary total disability benefits.  As such, his claim

herein for same is denied and dismissed.  

AWARD

Respondents are directed to pay the claimant past and future medical benefits

in accordance with the findings of fact above.  

Respondents are directed to pay the claimant’s attorney, Mr. Terence C.

Jensen, the maximum attorney’s fee on this award pursuant to Ark. Code Ann. § 11-9-

715.

IT IS SO ORDERED.

__________________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge


