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EUSEBIO PEREZ, 
EMPLOYEE   CLAIMANT

MIGUEL OSEGUERA d/b/a
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LIBERTY MUTUAL INSURANCE CO., 
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OPINION FILED DECEMBER 2, 2005

Hearings conducted before Administrative Law Judge Mark
Churchwell in Little Rock, Pulaski County, Arkansas.

Claimant was represented by Honorable Jon Gann, Attorney at
Law, Pensacola, Florida.

Respondent No. 1 was represented by Honorable Milton
DeJesus, Attorney at Law, Little Rock, Arkansas, and by
Honorable Drake Mann, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2 was represented by Honorable Michael
Ryburn, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

Hearings were held in the above-styled claim on

February 22, 2005, on April 8, 2005, and on June 24, 2005 in

Little Rock, Arkansas.  A Prehearing Order was entered in

this case on December 15, 2004.  This Prehearing Order set

out the stipulations offered by the parties and outlined the

issues to be litigated and resolved at the present time.  A

copy of this Prehearing Order was made Commission’s Exhibit

No. 1 to the February 22, 2005 hearing record.
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The following stipulations were submitted by the

parties either in the Prehearing Order or during the course

of the hearings and are hereby accepted: 

1. Jurisdiction of the Commission.

2. Date of incident:  August 25, 2003.

3. The respondent employer is Miguel Oseguera d/b/a

Two Pines Forestry.  

4. The claimant’s average weekly wage is based on a

40-hour work week at $10 per hour.   

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following during the course of the hearing:

1. Coverage.

2. Attorney’s fees.

3. Compensability.

4. Medical expenses of the claimant (a dollar figure

under Rule 30 on accrued medical expenses to be

determined by the Commission’s Medical Cost

Containment Division if Respondent No. 1 is

determined to be uninsured and if the medical

records in evidence are adequate for a Rule 30

audit by the Medical Cost Containment Division).

5. Temporary total disability benefits.
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6. PPD is reserved.

7. Average weekly wage (resolved by stipulation).

The record consists of the transcripts of the February

22, 2005 hearing (three volumes), the April 8, 2005 hearing

(one volume), the June 24, 2005 hearing (one volume), and

the exhibits contained within these transcripts, except to

the extent that certain testimony has been excluded below. 

In addition, the record includes (1) the post-hearing briefs

filed by the claimant, by Respondent No. 1, and by

Respondent No. 2, and (2) medical bill audits performed by

the Commission’s Medical Cost Containment Division on

October 25, 2005 and on November 21, 2005, which have been

“blue-backed” for identification purposes.  

DISCUSSION

1. Evidentiary Objections.

On page 17 of the February 22, 2005 hearing transcript,

Mr. DeJesus objected to Mr. Perez’s testimony on pages 13

and 14 regarding any need for additional surgeries absent a

letter from a doctor addressing that likelihood.  Because

such a letter is contained in the record as Claimant’s

Exhibit 2, I find Mr. DeJesus’ objection to be moot.  

On page 18 of the February 22, 2005 hearing transcript,

Mr. DeJesus objected to Mr. Ryburn questioning Mr. Perez
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regarding his citizenship.  Since Mr. DeJesus has failed to

establish how Mr. DeJesus’ client (Mr. Oseguera) might be

prejudiced by Mr. Perez’s answer, and since Mr. Gann had no

objection to his client answering the question, Mr. Perez’s

answer on page 20, line 8 of the transcript is accepted into

evidence.

Mr. Ryburn’s objection on page 29 of the February 22,

2005 hearing transcript to a question seeking a hearsay

response is moot since the question was never repeated to

obtain an answer after the objection was made.  

Mr. DeJesus, on pages 27-28 of the April 8, 2005

hearing transcript, objected to my questioning Mr. Ryburn

regarding Liberty Mutual’s contentions regarding receipt of

checks filled out by Mr. Oseguera.  Because Mr. Ryburn

indicated that he could state no answer to essentially my

same question at lines 11-15 on page 29 of the June 24, 2005

hearing transcript, and since Liberty Mutual’s payment

receipt records in Respondent No. 1's Exhibit 2, pages 19-20

speak for themselves, I have excluded from consideration Mr.

Ryburn’s answers to my questions on pages 26-27 of the April

8, 2005 hearing transcript, as Mr. DeJesus has requested.

On page 54 of the April 8, 2005 hearing transcript, Mr.

Ryburn objected to a series of questions that Mr. Gann posed
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to Mr. Pate regarding assumptions as to Mr. Oseguera’s

expectations of insurance coverage while making payments on

a large past due premium balance.  Because Mr. Pate refused

to concur with any assumptions proffered by Mr. Gann in his

questioning, I find that Mr. Ryburn’s objection is moot. 

2. Insurance Coverage Issues

In the present case, Mr. Oseguera had his workers’

compensation insurance from approximately 1998 through 2001

using insurance agent Henry Bradley through Northeast

Agencies.  When Mr. Bradley could not write a new policy for

Mr. Oseguera, Mr. Bradley contacted independent insurance

agent Michael Pate.  Mr. Pate made an application on Mr.

Oseguera’s behalf for workers’ compensation through the

“assigned risk pool” of the Arkansas Workers’ Compensation

Insurance Plan.  The application was accepted.  The coverage

was assigned to Liberty Mutual Insurance Company

(hereinafter “Liberty Mutual”).  The policy was effective

for the period from February 14, 2002 to February 14, 2003. 

The initial Liberty Mutual policy was renewed for the

period covering February 14, 2003 to February 14, 2004. 

However, the documentary records received into evidence from

the business files of Pate Insurance Agency include a

premium invoice dated April 22, 2003 addressed to Two Pines
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Forestry and to Pate Insurance Agency.  This invoice

requested $42,890 to be remitted by May 15, 2003 based in

part on a payroll audit for the February 14, 2002 to

February 14, 2003 period ($21,522) and in part on premium

for the renewal policy ($21,432), less $64.00 credit on the

previous account balance.  The hearing record also includes

a Notice of Cancellation issued on May 23, 2003 effective on

June 7, 2003.  The Cancellation Notice cites “Non-Payment of

Premium” as the reason for cancellation, and indicates a

cancellation balance of $42,826.   

In their post-hearing briefs, Mr. Perez and Mr.

Oseguera argued that Mr. Pate was, under the circumstances

of this case, an agent of Liberty Mutual because:  (1) Mr.

Pate had the power to write insurance policies for Liberty

Mutual, (2) Liberty Mutual accepted the policy that Mr. Pate

drafted, and (3) Liberty Mutual accepted the practice of Mr.

Pate accepting payments from Mr. Oseguera for premium owed

to Liberty Mutual.   Mr. Oseguera cites Dodds v. Hanover

Insurance, 317 Ark. 563, 880 S.W.2d 311 (1994) for the

proposition that an agent of an insured may, under special

circumstances, be converted to an insurance company’s agent. 

I have the following observations on these arguments.
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My legal research indicates that the assigned risk

coverage is a creature of statutory creation found in the

“Arkansas Workers’ Compensation Insurance Plan” (hereinafter

“WCIP”) at Ark. Code Ann. § 23-67-301 et seq.  Pursuant to

statutory authority therein, the Arkansas Insurance

Commissioner adopted and promulgated Arkansas Insurance

Department Rule 54 (hereinafter “Rule 54").  The purpose of

the WCIP is to ensure workers’ compensation coverage for

employers in this State who in good faith are entitled to,

but are unable to, procure insurance in the voluntary

market.  Ark. Code Ann. § 23-67-302; Rule 54 § 3. All

insurers licensed to write and actually writing workers’

compensation insurance in this state are required to

participate in the WCIP.  Rule 54 § 7.  

Correspondence from Liberty Mutual to Pate Insurance

Agency in the hearing record describes Pate Insurance Agency

as the “producer.”  Rule 54 defines a “producer” as a

licensed casualty insurance agent or broker as defined in

the State Insurance Code.  In addition, Rule 54 provides

that a “producer shall for purposes of the [WCIP] be

considered to be acting on behalf of the insured or employer

applying under the [WCIP] and not as an agent of the Plan

Administrator or of any assigned carrier for [WCIP]
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business.”  Rule 54 § 4 L.   The producer designated by the

employer receives his fee from the servicing carrier on new

and renewal policies upon payment and receipt of premium due

under the policy at a standard rate.  Rule 54 § 5 L.(1).  

Against this background, I find that the preponderance

of the evidence establishes that Pate Insurance Agency acted

on behalf of Mr. Oseguera, and not on behalf of Liberty

Mutual, for the following reasons.  First, as identified

above, Rule 54 establishes by law that, for those

participating in the WCIP, the producer acts on behalf of

the insured and not on behalf of the servicing carrier.  

Second, to the extent that Mr. Oseguera’s brief refers

to Mr. Pate having the power to write insurance policies for

Liberty Mutual, and Liberty Mutual accepting the policy that

Mr. Pate drafted, I see nothing in either Rule 54 or in the

hearing record indicating that either the WCIP or Liberty

Mutual authorized Pate Insurance Agency to bind Liberty

Mutual in workers’ compensation insurance through terms

selected by Pate Insurance Agency on behalf of either the

WCIP or of Liberty Mutual.  

Third, to the extent that Mr. Oseguera’s brief argues

that Pate Insurance Agency became something of a collection

service of Mr. Oseguera, I point out that Mr. Oseguera
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actually took his checks to Mr. Bradley, based on Mr.

Oseguera’s past course of conduct with Mr. Bradley. 

Therefore, I find that a preponderance of the evidence

establishes that Mr. Oseguera, not Liberty Mutual,

perpetuated Mr. Pate’s involvement in forwarding premiums on

behalf of Mr. Oseguera to Liberty Mutual through Mr. Pate’s

office.  At any rate, the Arkansas Supreme Court has long

recognized that collecting premiums is a function that a

soliciting agent is ordinarily authorized to perform, so

that collecting premium would not at any rate create any

inference that Mr. Pate was instead a general agent for

Liberty Mutual in this case.  Accord Dodds v. Hanover

Insurance Co., 317 Ark. 563, 880 S.W.2d 311 (1994).  

In short, the preponderance of the evidence establishes

that Pate Insurance Agency was not an agent of Liberty

Mutual or of WCIP with regard to Mr. Oseguera’s workers’

compensation insurance policy.  Neither Mr. Perez nor Mr.

Oseguera have cited me to any legal rationale for setting

aside the cancellation imposed by Liberty Mutual effective

on June 7, 2003.  Therefore, I am constrained to find that a

lapse in coverage existed between June 7, 2003 and September

11, 2003.  I therefore find that Miguel Oseguera d/b/a Two

Pines Forestry was uninsured on August 25, 2003 when Mr.
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Perez sustained his compensable injury.  Consequently, I

find that Liberty Mutual has no liability for the injury and

benefits at issue in this claim, and I find that Miguel

Oseguera is liable for the injury and benefits at issue in

this claim. 

3. Compensable Injury and Appropriate Temporary Disability
Benefits.

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence:  (1) that an injury occurred

arising out of and in the course of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective finds, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Speciality Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997). 

In the present case, I find that Mr. Perez sustained a

compensable injury on August 25, 2003 while cutting trees

for Miguel Oseguera d/b/a Two Pines Forestry.  The injury
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occurred as a result of a specific incident when a piece of

wood struck Mr. Perez on the side of his right knee.

The injury included a tibial fracture, a knee

“compartment syndrome,” and subsequent infection which were

established by objective medical testing and physician

observations.  The medical reports also document rib

fractures.  

As a result of the crush injury to Mr. Perez’s leg, 

the comminuted tibial plateau fracture, and the related

infection, Mr. Perez required significant medical treatment,

including hospitalization from August 25, 2003 until

September 12, 2003, and from September 29, 2003 until

October 8, 2003.  After thoroughly reviewing the entire

medical record, I find that all of the medical services

documented in the hearing record are reasonably necessary

treatment for Mr. Perez’s compensable leg injury and

complications.  

For a scheduled injury, a claimant is entitled to

temporary total disability benefits until his healing period

ends or until he returns to work, whichever occurs first. 

Wheeler Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822

(2002).  The healing period continues until the injured

employee is as far restored as the permanent character of
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the injury will permit.  The healing period ends once the

underlying condition has become stable and when nothing

further in the way of medical treatment will improve the

permanent character of the injury.  Mad Butcher, Inc. v. 

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The

persistence of pain is not sufficient, by itself, to extend

the healing period, provided that the underlying condition

has stabilized.  Id.  

In the present case, although the initial post-surgical

reports looked promising, Dr. Rudder indicated in November

of 2004 that Mr. Perez has not yet reached maximum medical

improvement, and likely will not do so until after he

undergoes a knee replacement surgery.  Consequently, the

claimant proved by a preponderance of the evidence that he

remained within the healing period for his work-related knee

injury at the time of the hearing held on February 22, 2005. 

The claimant’s testimony also establishes by a preponderance

of the evidence that he had not yet returned to work due to

the condition of his knee at the time of the hearing.  I

therefore find that Mr. Perez has established a period of

temporary total disability beginning on August 22, 2003

through February 22, 2005, and continuing to a date yet to

be determined.  
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With a stipulated average weekly wage of $400, the

claimant’s temporary total disability compensation rate (2/3

of his average weekly wage) is $267 per week.  Therefore,

the claimant’s accrued temporary total disability

compensation for the 78 weeks from August 6, 2003 through

February 22, 2005 is: ($267) x (78) = $20,826.00.

However, Mr. Perez testified that Mr. Oseguera had been

paying Mr. Perez $200 per week for over one year at the time

of the February 22, 2005 hearing.  Mr. Gann offered on

behalf of the claimant a stipulation that Mr. Perez had

received $200 per week from Mr. Oseguera beginning October

1, 2003, and Mr. Gann conceded that the financially liable

respondent party would be entitled to an offset equal to Mr.

Oseguera’s prior payments.  Since no party offered any

evidence that Mr. Oseguera’s payments began prior to October

1, 2003, and giving Mr. Oseguera the full benefit of Mr.

Gann’s offer, I find that Mr. Oseguera is entitled to an

accrued offset against liability for an amount equal to $200

per week during the 73 weeks between October 1, 2003 and

February 22, 2005.  Therefore, I find that Mr. Oseguera is

entitled to an accrued offset of $14,600.00, reducing his

liability for accrued temporary total disability

compensation to $6,226.00 ($20,826.00 - $14,600.00).  
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4. Attorney’s Fees.

Under the attorney’s fee statute in effect for an

injury sustained on August 25, 2003, a claimant’s attorney

is entitled to a 25 percent attorney’s fee on controverted

indemnity benefits.  Ark. Code Ann. § 11-9-715(a)(1)(B)

(Repl. 2002).  One-half of the fee is to be paid by the

claimant and one-half to be paid by the respondents in

accordance with Ark. Code Ann. § 11-9-715 and Death &

Permanent Total Disability Trust Fund v. Brewer, 76 Ark.

App. 348, 65 S.W.3d 463 (2002).

In the present case, Mr. Gann’s accrued 25 percent fee

on $6226.00 in unpaid temporary total disability

compensation is $1556.50.  The claimant’s one-half of said

fee is $778.25.  Consequently, Mr. Oseguera is responsible

for providing to Mr. Perez his accrued temporary total

disability compensation less Mr. Perez’s one-half attorney’s

fee (i.e., $5447.75), and Mr. Oseguera is required to

present to Mr. Gann by separate check his accrued fee of

$1556.50. 

5. Accrued Audited Medical Expenses.

Because I find that Miguel Oseguera d/b/a Two Pines

Forestry was uninsured when Mr. Perez became injured, then
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by agreement of the parties, I submitted the medical

expenses in the record (all of which I found reasonably

necessary for the injury) to the Commission’s Medical Cost

Containment Division to audit those expenses pursuant to

Commission Rule 30 and the associated Medical Fee Schedule. 

The Medical Cost Containment Administrator agreed to perform

the audit requested by the parties, and based on the Medical

Cost Containment Division’s medical fee audit, I find that

the following medical providers are entitled to payment for

the indicated audited fees for reasonably necessary medical

treatment associated with the claimant’s compensable injury:

Orthopedic Associates of Arkansas
8/25/03 - 11/29/04: $ 5,910.79

Health Park Hospital - Hot Springs
9/29/03 - 10/08/03: $11,501.72

National Park Medical Center -
  Hot Springs
8/25/03 - 9/12/03: $79,454.40

TOTAL AUDITED MEDICAL EXPENSES: $96,866.91

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Jurisdiction of the Commission.

2. Date of incident:  August 25, 2003.

3. The respondent employer is Miguel Oseguera d/b/a

Two Pines Forestry.  

4. The claimant’s average weekly wage is $400.
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5. The claimant has established by a preponderance of

the evidence that he sustained a compensable injury to the

lower extremity on August 25, 2003.  

6. The claimant has established by a preponderance of

the evidence that all medical treatment documented so far in

the hearing record, including but not limited to his

hospitalizations and surgeries, are reasonably necessary

treatment for his compensable injury and complications.

7. The claimant has established by a preponderance of

the evidence that he has been within a period of temporary

total disability beginning on August 26, 2003 to the date of

the hearing on February 22, 2005 and continuing to a date

yet to be determined.   Mr. Perez’s accrued temporary total

disability compensation from August 26, 2003 through

February 22, 2005 is $20,826.00.

8. Mr. Oseguera is entitled to an offset against

accrued indemnity compensation for payments which Mr.

Oseguera made to Mr. Perez after Mr. Perez’s injury.  Mr.

Oseguera failed to establish by a preponderance of the

evidence that said payments began prior to October 1, 2003.  

I find that Mr. Oseguera is entitled to an accrued offset

for the period between October 1, 2003 and February 22, 2005

of $14,600.  
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9. In light of Mr. Oseguera’s prior accrued payments

of $14,600, I find that Mr. Perez has been underpaid for

accrued temporary total disability the sum of $6226.00.

10. Miguel Oseguera d/b/a Two Pines Forestry was

uninsured for workers’ compensation on August 25, 2003 when

the claimant sustained his compensable injury.  Therefore, I

find that Liberty Mutual has no liability for the injury and

benefits at issue in this claim, and I find that Miguel

Oseguera is liable for the injury and benefits at issue in

this claim.  

11. I find that Miguel Oseguera is liable for

$96,866.91 in accrued medical expenses pursuant to

Commission Rule 30 for the treatment periods audited by the

Commission’s Medical Cost Containment Division.

12. I find that Mr. Gann is entitled to an attorney’s

fee of $1,556.50, one-half to be paid by Mr. Oseguera and

one-half to be deducted from Mr. Perez’s accrued temporary

disability compensation awarded herein, and paid to Mr. Gann

by separate check.

AWARD

For the benefits accrued and litigated in this claim to

date, I find that Mr. Oseguera is liable to Mr. Perez for

accrued unpaid temporary total disability less attorney’s
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fees in the amount of $5447.75.  I find Mr. Oseguera is

liable to Mr. Perez for accrued unpaid medical expenses

adjusted through Commission Rule 30 by the Medical Cost

Containment Division in an amount equal to $96,866.91.  I

find Mr. Oseguera is required by law to provide to Mr. Gann

by separate check his accrued attorney’s fees the amount of

$1556.50.  Therefore, Mr. Oseguera owes to Mr. Perez and Mr.

Gann an accrued and liquidated sum to date in this claim of

$103,871.16.  In order to comply with this award, Mr.

Oseguera must complete these payments within 45 days from

the date that Mr. Osequera or his attorney receives a copy

of this Order unless a timely petition for review is filed

with the Full Workers’ Compensation Commission.  See Ark.

Code Ann. § 11-9-711; Ark. Code Ann. § 11-9-802; Johnson v.

American Pulpwood Co., 38 Ark App. 6, 826 S.W.2d 827 (1992). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


