
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM F402276

CONNIE PEEVYHOUSE,
EMPLOYEE    CLAIMANT

GENTIVA HEALTH SERVICES, INC.,
EMPLOYER         RESPONDENT

HARTFORD INSURANCE COMPANY,
INSURANCE CARRIER          RESPONDENT

OPINION FILED JULY 6, 2005,

Pursuant to a hearing conducted April 7, 2005, before Administrative Law Judge Richard B.
Calaway in Hot Springs, Garland County, Arkansas, with

Mr. Donald C. Pullen, Attorney at Law, Hot Springs, Arkansas, appearing for the claimant, and

Mr. Andy L. Caldwell, Attorney at Law, Little Rock, Arkansas, appearing for the respondents.

STATEMENT OF THE CASE

This is a dispute over compensability of injuries now controverted, although originally

accepted as compensable, along with related indemnity and medical benefits. 

The claimant contended that on or about January 21, 2004, she sustained compensable

injuries to her neck, her right shoulder, as well as compensable right carpal tunnel syndrome and

cubital tunnel syndrome, and should be awarded benefits.  She specifically requested temporary total

disability benefits from April 27 until November 1, 2004, because the respondents allegedly failed

to offer appropriate work within her limitations during that period.  She further requested additional

medical care in the form of pain management recommended by Dr. Schlesinger and Dr. Rutherford.

 An attorney’s fee for controversion was also requested.  Other possible issues were reserved. 

The respondents contended that the claimant did not sustain compensable injuries during the

alleged incident at work; that there are no objective findings of injury to the claimant’s neck or
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shoulder; that her right carpal or cubital tunnel syndrome is not work related; and that the claimant

is not entitled to temporary  total disability benefits because appropriate light duty work was made

available but declined by the claimant. 

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times, including January 21, 2004; the claimant’s average weekly wage on

that date was $378.10; the claimant reported that she sustained an injury at work due to a lifting

incident on January 21, 2004, which was initially accepted by the respondents as a compensable right

shoulder and cervical spine injury, but was controverted as of April 27, 2004; and, by agreement of

the parties, a Change of Physician Order was entered October 28, 2004, changing the claimant’s

treating physician to Dr. Scott Schlesinger.

3. A compensable injury to the claimant’s neck or right shoulder has not been

established by medical evidence, supported by objective findings, as required by the Act.

4. The evidence fails to establish that the claimant’s carpal tunnel syndrome or cubital

tunnel syndrome arose out of and in the course of her employment with the respondent employer.

DISCUSSION

On January 21, 2004, the claimant, who had been a licensed practical nurse for over twenty

years, was working for the respondent employer as a home health nurse.  She testified that she
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thought she hurt herself during work that day because her neck “thunked” when she was bent over

a patient’s bed and helped lift his leg in order to position a urinal.  The claimant also testified that

about two weeks after this incident, she began to have numbness in her right hand, which was later

diagnosed as carpal tunnel syndrome and cubital tunnel syndrome.  She stated that she did not

associate the carpal or cubital tunnel syndrome with any particular activity at work or elsewhere

except that she did repetitive motion at work.  She explained that the repetitive work involved

inserting and removing a suction tube in the patient’s in-line tracheal catheter as often as 20 to 70

times during a ten-hour shift.  However, the nurse case manager, a registered nurse, testified that this

activity would not be done in a rapid manner.  

It is well established that the claimant has the burden of proving entitlement to benefits,

generally by a preponderance of the evidence and without the benefit of any presumption of

compensability or entitlement to benefits.

Under prior law, it was the duty of the Commission to draw every legitimate inference

possible in favor of the claimant, and to give the claimant the benefit of the doubt in making factual

determinations.  However, current law requires that evidence as to meeting the burden of proof be

weighed impartially and without giving the benefit of the doubt to any party, including the claimant.

Act 10 of 1986, §10(2nd Ex. Sess.), Ark. Code Ann. §11-9-704(c)(4), effective July 1, 1986;

Fowler v. McHenry, 22 Ark. App. 196 (1987).  Even under prior law, when the claimant was entitled

to the benefit of the doubt, conjecture and speculation, however plausible, were not permitted to

supply the place of proof.  Dena Construction Co. v. Herndon, 264 Ark. 791 (1979).

One of the apparent purposes of Act 796 of 1993 was to avoid payment of benefits for

injuries that were doubtful or minor.  Thus, benefits are not available for an otherwise compensable
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injury or condition when medical evidence, supported by objective findings, fails to establish the

existence of the injury or condition.

In this case, the claimant sought care from Dr. Randy Hill and then from Dr. James Scott

Erwin.  On March 25, 2004, she began treatment with Little Rock neurologist Dr. Reginald J.

Rutherford whose additional diagnostic studies revealed her carpal tunnel syndrome and cubital

tunnel syndrome.  Apparently, the respondents denied additional treatment by Dr. Rutherford toward

the end of April.  Thereafter, on October 28, 2004, the Order was entered changing the claimant’s

treating physician to Little Rock neurosurgeon Dr. Scott M. Schlesinger.  

The respondents now contend that a compensable injury to the claimant’s neck or shoulder

cannot be established by medical evidence, supported by objective findings.  The record shows that

an MRI scan performed February 24, 2004, was read by the radiologist, neurologist Dr. Rutherford,

and neurosurgeon Dr. Schlesinger as failing to show objective signs of injury although the study

revealed other abnormalities.  In contrast to their opinions, in June, 2004, family physician Dr. James

Scott Erwin wrote that the MRI scan revealed a small vertebral fracture and a herniated disc in the

claimant’s neck.  However, on this record, without additional explanation from Dr. Erwin, the

opinions of the radiologist, neurologist, and neurosurgeon are entitled to greater weight.  Moreover,

the record otherwise fails to reveal objective medical evidence to establish the existence of an injury

to the claimant’s neck or right shoulder and her related claim is not compensable under the Act.  

The respondents also contend that the claimant’s carpal tunnel syndrome and cubital tunnel

syndrome are not work related.  The record shows that after the claimant had been referred to

Dr. Rutherford, he requested additional tests, two of which indicated carpal tunnel syndrome and

cubital tunnel syndrome on the right.  However, the medical record fails to show that the claimant
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had complained about these ailments or related them to her job activity.  Moreover, her testimony

at the hearing concerning the tracheal catheter is not a sufficient demonstration of rapid repetitive

work as a basis for these conditions and, by her own testimony, the incident with the bedridden

patient was not the source of her carpal tunnel syndrome and cubital tunnel syndrome.  Thus, there

is no sufficient causal connection between the condition of her right upper extremity and either rapid

repetitive motion at work or a specific incident of injury.

The claimant has also requested temporary total disability benefits during the period that

Dr. Rutherford suggested that she work without using her right arm.  If it should be decided above

that her right arm problems were compensable injuries, she should be entitled to benefits for

temporary total disability on her theory that she was not offered appropriate work activity.  The

claimant testified that she offered to do office work but was asked to assist with a patient who might

need to be restrained.  Such work was not appropriate for a nurse unable to use both hands since an

emergency might occur so quickly that assistance would not be available and the claimant would be

forced either to attempt to use her right arm or to neglect the patient’s needs.

For the foregoing reasons, this request for benefits should be, and it is hereby, respectfully,

denied and dismissed.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


