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STATEMENT OF THE CASE

A hearing was held on August 25, 2005, in Springdale,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on May 31,

2005.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 24, 2004, the relationship of employee-employer-

carrier existed between the parties.

3. An accident occurred on June 24, 2004.
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4. The claimant is entitled to a compensation rate of $387.00

for temporary total disability and $290.00 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s back, left knee and left

hip injuries.

2. Related medical.

3. Temporary total disability from June 24, 2004, until July

12, 2004, and from December 3, 2004, until June 2, 2005.

4. 505(a) benefits from June 2, 2005, to a date to be

determined.

5. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

she sustained compensable injuries to her back, left hip and left

knee on or about June 24, 2004, when a forklift hit her at work.

The claimant contends that she is entitled to temporary total

disability benefits from June 24, 2004, July 12, 2004, and from

December 3, 2004, thru March 7, 2005, and reasonable medical

treatment.  The claimant contends that she was released by her

treating physician on March 7, 2005, and that the

respondent/carrier had work available that was within the

claimant’s capabilities yet they failed and refused to allow her to

return to work without good cause.  Accordingly, the claimant

contends that she is entitled to 505(a) benefits from June 2, 2005,
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until a date not yet determined.  The claimant contends that her

attorney is entitled to an appropriate attorney’s fee.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain a compensable injury as defined by the

Arkansas Workers’ Compensation Act.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary evidence marked Claimant’s

Exhibit No. 1.  The respondents submitted documentary evidence

respectfully marked as Respondents’ Exhibit No. 1, Respondents’

Exhibit No. 2, Respondents’ Exhibit No. 3, and Respondents’ Exhibit

No. 4.  All these documents were admitted without objection.

 DISCUSSION

The claimant testified that it has been stipulated that there

was an accident on June 24, 2004.  The claimant testified that she

was working on the dock as a hauler for the respondent.  The

claimant’s testimony is unclear but her testimony indicates that

while trying to move products with her machine, she pushed real

hard and it bounced her into the wall hitting her left hip and knee

on the wall.  The claimant testified that there were two people

that saw the accident and they came over to her and asked what had

happened.  The claimant testified that she told them that she had

hurt herself and she was encouraged to report the incident.  The

claimant testified that she got out of her machine and went to talk

to her supervisor, Sean McPhillips, and reported that she had hurt

herself.  
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The claimant testified that a couple of days later her back,

left knee and hip was hurting her and she went to the emergency

room.  The claimant testified that in the emergency room she was

prescribed medications and x-rays were taken.  The claimant

testified that she went to work the next day and that she also went

to see another doctor, Dr. Susan Gateley.  The claimant agreed that

Dr. Gateley took her off work until July 12.  The claimant

testified that she returned to work after July 12 and although she

was not completely recovered she was able to work.  The claimant

testified that a few months later when the weather started coming

in, she began to have discomfort.  The claimant testified that she

reported this to the respondent, first to Troy Graham, and she also

reported this to the LV manager whose name is Jim.  The claimant

testified that the respondents sent her to Dr. Roxanne Marshall.

The claimant testified that Dr. Marshall put her on medications and

light duty.  The claimant testified that after seeing Dr. Roxanne

Marshall a couple of times, she was referred to Dr. Glen Marshall.

The claimant testified that after Dr. Glen Marshall reviewed her x-

rays and MRI, he gave her medications and filled out medical leave

papers which took her off work.  The claimant testified that the

last night she worked was December 2 remembering that she had been

put on light duty and the respondents told her they did not have

light duty.  The claimant testified that since then she has not

worked.  

The claimant testified that Dr. Glen Marshall released her to

try to go back to work in March 2005.  The claimant testified that
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she talked to Jim Reeves and showed him the release from the doctor

with the restriction that she could not work in the freezer.  The

claimant testified that Mr. Reeves is in personnel for the

respondent.  The claimant testified that the respondent would not

let her return to work since she could not work in the freezer.

The claimant testified that she continued under Dr. Glen Marshall’s

care and he released her again in June 2005 and again the claimant

contacted the respondent to see if she could come back to work.

The claimant testified that the respondent would not allow her to

come back to work in June 2005.  The claimant testified that she

felt as though she was physically able to work between December

2004 and June 2005 doing work such as working as a cashier in one

of the respondent’s stores.  The claimant testified that she did

not work during that period of time and she was under active

medical treatment as well as taking medications during this period

of time.  The claimant testified that because of her medication the

doctor had advised her not to drive.

The claimant testified that she does not feel that Dr. Glen

Marshall’s treatment has helped improve her physical problems in

any way.  The claimant testified that she does not have the money

to seek additional medical treatment.

The claimant testified that when her deposition was taken, she

did not remember that she had had a problem with tendinitis in her

shoulders and in her back in 1999 because she did not remember it.

The claimant testified that she was also asked in the deposition if

she had any workers’ compensation claims and that she had indicated
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that she had not had any when in fact she had had an incident when

a box fell and hit her and she fell down and a second incident when

someone was driving a forklift and hit her causing her to fall and

hit her right leg.  The claimant testified that she was

administered ibuprofen and she did not have lasting problems from

these incidents.  The claimant testified that she went to the

twelfth grade in school in Mexico.  The claimant testified that she

has been in the United States for the past twenty years but still

has some problems understanding and speaking English.  

In cross examination, the claimant testified that ever since

she began working for the respondent on October 4, 1999, she has

been a hauler.  The claimant testified that she uses a piece of

equipment called a double jack which she operates by standing on it

and operating it with her hands.  The claimant agreed that her work

requires her to go into the large freezer several times during her

shift.  The claimant testified that the temperature in the freezer

is below zero.  The claimant testified that she would not disagree

with Carl Fox if he said that she worked some thirty to forty

minutes after her incident.  The claimant agreed that she developed

shoulder and back when she worked at a shoe plant in October 1999.

The claimant also agreed that this back pain increased after she

worked for the respondent.  The claimant testified that in June

2000 she had an incident while working for the respondent when

another employee ran into her with a double jack lift injuring her

lower back.  The claimant testified that when she was injured on

June 24, 2004, her pain was an eight on a scale of one to ten.  The
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claimant agreed that she did not seek medical treatment for a

period of five days and then when she did she went on her own

without asking the respondents.  The claimant testified that Ms.

Gateley took her off work until July 12.  The claimant testified

that she continued to work as a hauler throughout the remainder of

July, August, September and October doing her regular shift of four

ten-hour shifts a week.  The claimant agreed that she did not seek

any medical attention for her back during this period of time.  The

claimant testified that in the fall her pain returned.  When asked,

the claimant agreed that when the fall comes in her pain gets worse

and she has experienced this since at least the year 2000.  The

claimant agreed that on November 4, 2004, she went to the

respondent and told them she needed to see a doctor and they sent

her to Dr. Roxanne Marshall.  The claimant testified that she first

saw Dr. Marshall on November 8, 2004.  The claimant was shown a

document which she indicated she had signed setting forth an injury

date of October 4 at which time she injured her left hip and knee.

The claimant agreed that this document was filled out and signed on

November 8.  The claimant testified that she has made two trips to

Mexico since the first of the year 2005.  The claimant agreed that

she could look for employment if she wanted to noting that she has

not worked since December 2004.  The claimant testified that she

has been living off of $350.00 a month alimony and $80.00 child

support.  The claimant agreed that in February 2005 the respondent

offered her her job back at the same rate of pay.  The claimant

testified that she did not accept this job because her doctor had
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recommended that she not work in the freezer.  The claimant was

asked how she could know if the cold in the freezer was going to

affect her back because she did not even give it a try and the

claimant explained, “I didn’t give it a try.”

On redirect examination, the claimant testified that her

treating physician, Dr. Glen Marshall, put restrictions on her

about working in the freezer.  The claimant testified that she felt

like she could work in the freezer.  The claimant testified that

before her accident or in the year 2003 she did not require medical

treatment for her back when the seasons changed.  The claimant

testified that she asked the respondent to put her back to work

when Dr. Marshall released her in June 2005 but they did not put

her back to work.  The claimant testified that when she received

the letter from the respondent in February 2005 she went to see

Troy Graham who is in charge of the respondent’s business at that

location.  The claimant testified that at the time she talked to

Mr. Graham she still was on medical leave at the direction of her

physician.  The claimant testified that she went back to Dr.

Marshall and got a release to work.  The claimant testified that

when she took this back to the respondent, they did not offer a

job.  The claimant was asked if she had ever refused a job that the

respondent had offered her since she got hurt in June 2004 and the

claimant responded, “No, Sir.”  The claimant agreed that she had

provided all medical documentation to the respondent and they have

not attempted to accommodate her in any way as to getting her back

to work since she was taken off in December 2004.
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The claimant agreed that the letter that she received from the

respondent dated February 16, 2005, set forth that they would

accommodate her restrictions and that they had work for her.  The

claimant agreed that she signed this letter.

On redirect examination, the claimant testified that the

letter she received in February 2005 from the respondent told her

to report to work as scheduled but that the respondent never

provided a schedule as to when and where she was to show up for

work.  

Michael Minniear testified that he is the personnel

coordinator for the respondent and has been in that position for

two years.  Mr. Minniear testified that the claimant is currently

employed with the respondent on a leave of absence.  Mr. Minniear

testified that employees that are on a leave of absence can come in

and post or apply for jobs that are posted.  This witness testified

that to his knowledge the claimant has not applied for any posted

jobs.  Mr. Minniear testified that to his knowledge, the claimant

did not request medical treatment in June 2004 to be paid for by

the respondent.  Mr. Minniear was shown the letter dated February

16, 2005, from the respondent to the claimant.  Mr. Minniear

acknowledged that the claimant had signed this letter under the

place where it says “accept.”  Mr. Minniear testified that the

claimant returned to work for the respondent after July 12, 2004,

at her position of hauler.  This witness testified that the

claimant’s performance between July 12, 2004, and December 2004 was

very good and she met all of her goals and her productivity
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exceeded expectations.  Mr. Minniear testified that based on the

information contained in the claimant’s personnel file there was no

restriction that she could not work in the freezer before March 8,

2005.  This witness testified that there is nothing in the

claimant’s file between July 12, 2004, and December 2, 2004, that

would reflect the claimant complaining of a back injury or need for

medical attention.

On cross examination, Mr. Minniear testified that the letter

which the claimant received from the respondent in February 2005

did not offer her a specific job but did state that according to

her restrictions, the respondent had a job for her.  Mr. Minniear

testified that if the claimant did not understand exactly what she

was suppose to do after receiving this letter from the respondent,

there was a number in the letter instructing her to call with any

questions.  This witness testified that when the claimant came in

to see the respondent in March 2005 with her restrictions, the job

which she had previously held could not be offered to her because

it required going into the freezer.  Mr. Minniear testified that

after the claimant brought the respondent her restriction as not

being allowed to go into the freezer, the respondent had no other

job that would fit within her restrictions.  Mr. Minniear testified

that if the claimant had wanted to be transferred to another one of

the respondent’s facilities, it was up to the claimant to request

such a transfer.  

The medical records set forth that the claimant was seen at

the Johnson Regional Medical Center on June 29, 2004, with
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complaints of back pain and left knee pain after being hit by a

forklift last Tuesday.  This same record indicates that the

claimant had complaints of left hip, left knee and back pain.  X-

rays taken of the claimant’s left knee, left hip and low back as

well as mid back were all negative.  The claimant was discharged by

the hospital that same day and prescribed medications as well as a

return in one week if her pain persisted.  It was also indicated

that the claimant should return to work on July 1, 2004.    Susan

Gateley writes on July 1, 2004, that she has seen the claimant with

complaints of low back, hip and leg pain.  Upon examination, it is

noted that the claimant does have some muscle spasming in her

lumbar area and it is noted that the claimant has a knot on the

lateral side of her left knee and a little bruising.  The claimant

was diagnosed with lumbar strain, contusion of the left hip, left

knee and left leg secondary to her fall.  The claimant was taken

off work until July 12, 2004.  There is a return to work slip from

Dr. Roxanne Marshall’s office dated November 12, 2004, indicating

that the claimant has a lumbar strain and a knee strain.  The

claimant is limited to no driving a double jack and no weight

lifting, to do sitting duties from November 12 through November 19,

2004.  The claimant underwent an MRI on November 29, 2004, of her

lumbar spine which revealed minimally bulging annulus with annular

tear at L5-S1.  The claimant filled out a request for leave of

absence on December 2, 2004, due to a bulging disc at L5-S1.  This

form sets out that the claimant should be off from December 2 to

December 10, 2004.  A second medical leave was filled out on
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December 8, 2004, taking the claimant off work until January 3,

2005.  Dr. Glenn Marshall writes on December 8, 2004, that he has

seen the claimant for her complaints of left leg pain.  Dr.

Marshall notes that he has reviewed the claimant’s MRI which was

found to be mildly abnormal with an L5-S1 bulging disc although the

doctor did not see significant evidence of nerve root impingement

at this disc.  Dr. Marshall notes that he feels that most of her

pain is from her lumbar spine, noting that she probably strained

her lumbar spine and has an acute disc bulge as well as from an

injury to her left femoral lateral cutaneous nerve.  Dr. Marshall

recommended medications.  The claimant was diagnosed with L5

radiculitis as well as left lateral femoral cutaneous nerve

neuritis.  The claimant filled out and signed a request for leave

of absence from the respondent on March 2, 2005, indicating that

she would not be able to return to work until June 2, 2005.

The respondent submitted medical records on the claimant

indicating that the claimant was seen at the Clarksville Medical

Center on October 29, 1999, with complaints of discomfort in her

shoulders and back noting that these problems started when she

worked for the shoe plant but it has been persistent now that she

works for the respondent.  The doctor notes that the claimant’s

problems have been episodic in terms of its severity but it has

pretty much been persistent.  The doctor notes that the claimant

drives a pallet jack and uses her hands to control the machine

which exacerbates her problems.  The claimant was seen at the

Clarksville Medical Clinic on April 3, 2002, with complaints of
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right ankle and left knee problems.  After examination, she was

diagnosed with a left knee sprain and a right ankle sprain.  On

April 5, 2002, Dr. Ted Honghiran writes that the claimant twisted

her right ankle and fell to the ground hurting her left knee.

After examination, Dr. Honghiran diagnosed the claimant with having

a torn lateral collateral ligament of the right ankle and a torn

meniscus of the left knee.  The doctor recommended that the

claimant be placed in a short leg walking cast and advised her to

keep her foot and leg elevated.  On follow up with Dr. Honghiran on

April 19, 2002, it is noted that the claimant is doing better and

there is no swelling, less pain and full range of motion in both

her knee and ankle.  

After a complete review of this entire record, I find that the

claimant did sustain a compensable injury to her back and left knee

on June 24, 2004.  The parties have stipulated that an incident did

occur involving the claimant and an accident was reported to the

respondent at that time.  The claimant, however, did not request

medical treatment at the time but, on her own several days later,

did seek medical treatment without first getting authorization from

the respondents.  Therefore, this medical treatment is found to be

unauthorized and will not be the respondents’ responsibility.  When

the claimant was seen by Susan Gateley she notes that the claimant

does have muscle spasm in her back and that there is a knot on the

lateral side of the claimant’s left knee with a little bruising.

I find, however, that the claimant has failed to prove by a

preponderance of the evidence that she sustained a compensable
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injury to her left hip at the time of this incident.  There are no

objective medical findings on which to base an injury to this

claimant’s left hip.  I further find that the claimant’s ongoing

problems which she began complaining about and receiving treatment

for in November 2004 did not arise out of her incident of June 24,

2004.  The claimant has testified as has other witnesses that

subsequent to July 12, 2004, she worked continuously for the

respondent up until she was taken off work by Dr. Roxanne Marshall

in November 2004.  The claimant has testified that she has had

several problems which have bothered her in the past when the

seasons changes.  It is noted that during the period of time this

claimant continued working for the respondent, her work was well

above average and her productivity was outstanding.  There is no

indication that whatever problems she had resulting from her June

24, 2004, incident had resolved.  I find, therefore, that her

ongoing problems with her back and leg are not as a result of her

working relationship with the respondent and that payment for

medical treatment for her ongoing complaints as well as indemnity

for her time off work should not be the responsibility of this

respondent.  I find that the claimant is entitled to temporary

total disability for a period of four days.  Arkansas law provides

at 11-9-501(a)(1) compensation to the injured employee shall not be

allowed for the first seven days of disability resulting from

injury excluding the day of injury.  Ms. Gateley had taken the

claimant off work on July 1 and returned her to work on July 12.

Therefore, excluding the first seven days, would entitle the
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claimant to four days of temporary total disability.  I find,

therefore, that the claimant is not entitled to temporary total

disability from December 3, 2004, until June 2, 2005, nor is she

entitled to 505(a) benefits from June 2, 2005, to a date to be

determined.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 24, 2004, the relationship of employee-employer-

carrier existed between the parties.

3. An accident occurred on June 24, 2004.

4. The claimant is entitled to a compensation rate of $387.00

for temporary total disability and $290.00 for permanent partial

disability.

5. The claimant has proven by a preponderance of the evidence

that she sustained a compensable injury to her back and left knee

on June 24, 2004, while working for the respondent.  See discussion

above.

6. The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury to her left knee

on June 24, 2004.  See discussion above.

7. The claimant has failed to prove by a preponderance of the

evidence that her symptoms and complaints from November 2004 to

present are a result of her compensable injuries of June 24, 2004.

See discussion above.
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8. The medical treatment at the emergency room as well as by

Ms. Gateley are unauthorized and should not be the responsibility

of the respondents.

9. The claimant has proven by a preponderance of the evidence

that she is entitled to four days of temporary total disability.

See discussion above.

10. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to temporary total disability from

December 3, 2004, until June 2, 2005.

11. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to 505(a) benefits from June 2, 2005,

to a date to be determined.

12. The respondents have controverted this claim in its

entirety. 

13. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that she sustained an injury to her left knee and low back on June

24, 2004, while working for the respondent.  

The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury to her left knee

on June 24, 2005, while working for the respondent.  The respondent

shall not be responsible for the payment of any unauthorized

medical treatment for this claimant’s compensable injuries.
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The claimant has failed to prove by a preponderance of the

evidence that her ongoing medical problems are a result of her

compensable injuries of June 24, 2004.  Therefore, no benefits

shall be paid for these medical complaints.

The claimant is entitled to four days of temporary total

disability to be paid by the respondent.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                     ADMINISTRATIVE LAW JUDGE
                                         


