
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F004667

ETTA M. ODOM, EMPLOYEE              CLAIMANT

BLYTHEVILLE SCHOOL DIST., SELF-INSURED EMPLOYER              RESPONDENT

ASBA W C TRUST/RIST MANGNT. RES. INC., TPA         RESPONDENT

OPINION FILED JANUARY 31, 2005

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on January 28, 2005,
at Blytheville, Mississippi County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondent represented by the HONORABLE DAVID C. JONES, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s

entitlement to additional workers’s compensation benefits.

On November 30, 2004, a pre-hearing conference was conducted in this claim, from

which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issues to be addressed during the course of the hearing,

and the parties’ contentions relative to the issues.  The Pre-hearing Order is herein designated a

part of the record as Commission Exhibit #1.

The testimony of Ms. Etta M. Odom, the claimant, Ms. Carolyn Shannon, Ms. Bernice
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Jenkins, and Mr. Merle Burnett, coupled with medical reports and other documents comprise the

record in this claim.

DISCUSSION

Etta M. Odom, the claimant, with a date of birth of April 5, 1948, obtained her GED in

1975, and a certificate as a ward clerk in 1976, though she has never been so employed. 

Claimant commenced her employment with respondent in December 1991, as a bus driver, and

continued in the employment of same through August 2002.

The testimony of the claimant reflects that after a period of approximately thirty (30)

years residing in the Chicago, Ill., area she relocated to Mississippi County.  Claimant has live in

the Mississippi county area for fifteen (15) years.  Claimant testified that when she first move to

the Blytheville area she inquired about employment as a ward clerk, however was unable to find

a position.  Claimant’s employment history consist predominately of factory jobs.  The testimony

does reflect that during the period 1968/69 claimant was employed by Montgomery Wards as an

order filler.

Claimant’s testimony reflects that since moving to the Blytheville area she has held as

many as three different jobs at one time.  Specifically, the testimony of the claimant reflects that

from February 1992 to February 1993, she worked at the Blytheville police department in

communications as a 911 operator on the weekends.  Claimant also worked for EEOC Migrant

Health as a van driver transporting client for medical treatment.  Claimant noted that the afore

covered a three month period during the summer.  Finally, claimant worked as a bus driver for

respondent-employer.

The testimony of the claimant reflects that she worked five (5) hours per day in her
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employment with respondent.  The evidence in the record reflects that claimant worked pursuant

to a contract with respondent which covered the school year, August through May.   In addition

to her regular routes, there were occasions when claimant drove extra runs.

The compensability of the claimant’s April 14, 2000, injury is not disputed.  Claimant

had driven a group of students to Little Rock and suffered an injury to her left shoulder as a result

of a fall.  Claimant received initial medical treatment relative to her injury at the emergency room

of UAMS. Upon returning to the Blytheville area, claimant came under the care and treatment of

Dr. Joseph Yoa, a Blytheville orthopedic surgeon, relative to the compensable left shoulder

injury.  After diagnostic studies of June 2, 2000, claimant was advised to have rotator cuff repair. 

On June 21, 2000, claimant was seen by Dr. David Collins, a Little Rock Orthopedic surgeon,

pursuant a second opinion request.  Dr. Collins concurred that claimant was a candidate for

rotator cuff repair.  On July 7, 2000, claimant underwent the first surgery on her left shoulder

under the care of Dr. Yoa, relative to the April 14, 2000, compensable injury.(CX. #1, p. 28-34).

Claimant asserts that she continued to have difficulties with her left shoulder following

the surgery by Dr. Yoa.  On October 26, 2000, claimant underwent another MRI relative to her

left shoulder pursuant to the directions of Dr. Yoa, due to her continued complaints of pain in the

area. (CX. #1, p. 36)   As a consequence of the afore, claimant maintains that she was directed by

respondent to be seen by Dr. Collins.

On January 29, 2001, claimant underwent a second surgical procedure on her left

shoulder under the care of Dr. Collins.  The operative report of Dr. Collins relative to the January

29, 2001, procedure reflects a preoperative diagnosis of failed left rotator cuff repair, painful stiff

shoulder following rotator cuff repair, and rule out full-thickness rotator cuff tear.   Pursuant to
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the operative report Dr. Collins performed during the January 29, 2001, procedure revision

acromioplasty with repair of rotator cuff (superficial); adhesiolysis of the subacromial space and

subdeltoid space; and removal of foreign body (previous sutures used for repair). (CX. #1, p.37-

39). Claimant was seen in follow-up by Dr. Collins on April 25, 2001, three months subsequent

to her surgery.  The April 25, 2001, report of Dr. Collins reflects, in pertinent part:

. . . .  She reports some anterior aching.  There is very minimal
crepitation.  Range of motion is satisfactory passively.

I think she is doing as well as can be expected and is really nothing
to account for her symptoms other that the fact she had surgery 
through the deltoid area.

She can return to work without restrictions needs effective 4/25/01.
She is also given a physiotherapy program for the next month to 
enhance comfort and function, particularly deltoid.

She has sustained permanent partial impairment as it relates to her
work-related injury and its treatment.  This is on the basis of alteration
of the coracoclavicular deltoid muscle and the rotator cuff.  This is 
equal to 18% to the upper extremity, 11% to the body as a whole.  I 
will see her as-needed. (RX. #1, p. 10).

Thereafter, Dr. Collins authored a release allowing claimant ti  returned to work on April 30,

2001. 

Claimant acknowledged that she discharged her employment duties with respondent

following her release by Dr. Collins in April 2001, however maintains that she experienced

residuals attributable to the compensable injury.  The medical in the record reflects that on April

27, 2001, claimant underwent her DOT exam and was found fit for any type of physical 

employment. (RX. #1, p. 7).

On August 24, 2001, claimant was seen by Dr. James Russell with complaints fo pain in
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the left side of her body and some sharp, parasthesia type pains.  In addition to sending the

claimant to Dr. Yoa for treatment of the claimant’s left shoulder pain, Dr. Russell arranged for

the claimant to undergo a ultrasound of the carotids to see if she was having some kind of TIA,

the results of which were obtained on September 18, 2001. (RX. #1, p. 7).  Claimant noted that

she has weakness in her left side attributable to the mini stroke that she suffered in August 2001.

The record reflects that on June 25, 2002, underwent further diagnostic testing relative to

her left shoulder complaints.  Specifically, injection of the shoulder under fluoroscopy for MRI. 

The afore procedure was performed at St. Bernards Medical Center, and the results provided to

Dr. Collins. (CX. #1, p. 40-42).

On July 19, 2002, underwent her DOT physical under the care of Dr. James Russell. 

Aside from noting claimant’s left rotator cuff surgery, Dr. Russell determined that the rest of

claimant’s parameters looked good for the DOT exam and that there were no significant physical

findings. (RX. #1, p. 7).  The testimony in the record reflects that claimant received a new

employment contract from respondent for the 2002-2003 school year as a bus driver.  Claimant

reported for work on the first day of the school year, August 2002, and drove her morning route. 

The testimony in the record reflects that respondent rotated its buses in order to even out the

milage.  The afore entailed exchanging some of the buses normally used on country routed,

which had greater miles on them, with buses used on city routes.  All of the buses have automatic

transmissions, however the other equipment of the buses varied.

The testimony of the claimant reflects that she was provided one of the older buses on the

first day 2002-2003 school year.  Claimant added that the panel on her left side as well as the

hand brakes were difficult for her to engage in light of the residuals of her compensable injury. 
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The credible testimony reflects that claimant complained to supervisory personnel, Mr. Merle

Burnett, the Director of Transportation, regarding her difficulty in operating her assigned bus. 

Further, claimant was informed that arrangement would be made for her to have a new bus as

soon as possible.  The credible testimony in the record reflects that it would not have been

prudent to change out the claimant’s bus between her morning and afternoon routes in light of

the ages of her students and the general confusion entailed in the first day so school.  There is no

reason to believe that claimant would not have been provided newer bus the following day.

Claimant failed to report back for work on the first day of school in August 2002, to drive

her afternoon route.  Likewise, claimant failed to report for work the second day of school in

August 2002.  After learning  that the claimant had been seen driving the EEOC van, Mr. Burnett

proceeded to that location and after making contact with claimant inquired of her intentions with

respect to her employment with respondent.  A meeting was arranged for the following day. 

Although claimant attended the meeting, she never returned to the employment of respondent

during the school year 2002-2003.

The evidence in the record reflects that on September 23, 2002, claimant was again

evaluated by Dr. Collins for complaints attributable to the April 14, 2000, left shoulder injury. 

Claimant noted that she continued to experience pain in her shoulder as well as limitations in the

range of motion in the shoulder and the amount that she could lift with her left arm.  Further, the

testimony reflects that on that claimant requested a change of treating physician from Dr. Collins

to Dr. Yoa.  On February 3, 2003, a Change of Physician Order was entered by the Medical Cost

Containment Department of the Arkansas Workers’ Compensation Commission effectuating the

claimant’s request.
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The medical in the record reflects that claimant was seen by Dr. Yoa on February 20,

2003, who recommended exercises for ROM for the shoulder. Dr. Yoa noted that claimant had

quite her job due to left shoulder complaints.(CX. #1, p.7-9).  Claimant was again seen by Dr.

Yoa on June 19, 2003, for continued complaints regarding her left shoulder.  Dr. Yoa suggested

that claimant return to Dr. Collins for consideration of rotator cuff repair and discussion

regarding the diagnostic findings. (CX. #1, p. 10-12).  Pursuant to the June 19, 2003, visit, Dr.

Yoa authored a “Work Status Report”, noting that claimant was unable to work due to a recurrent

left shoulder rotator cuff tear. (CX. #1, p. 13).

Claimant in fact returned to Dr. Collins pursuant to the above referral.  On October 7,

2003, claimant underwent a third surgical procedure relative to her left shoulder under the care of

Dr. Collins.  A February 23, 2004, report of Dr. Collins reflects, relative to a visit of the claimant

of the same date:

S: She returns in follow up of cuff repair with Restore
Implant and deltoid plasty done on 10/7/03.  She is reporting 
some catching in the shoulder and tenderness.  There is very
slight crepitation that seems to be painful as the arm is rotated
in the elevated position.  She is tender over the acromion process
in her incision.  Power is remarkably good. 

It is not apparent that she has had any anatomic set back.  With 
all of her surgery, it is not a surprise that there should be some 
slight noticeable crepitation.  I will see her back in two months
and anticipate release at that time.  I think she will be able to drive
at that point.  We might consider an injection if she is still having
some mechanical pain. (RX. #1, p. 9).

Claimant was in fact seen by Dr. Collins on April 19, 2004, at which time she complained of 

painful popping and tenderness in the region of the shoulder, which was confirmed by exam by 

Dr. Collins.  The report further reflects:
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I do not think there has been a re-tear based upon what we saw 
last time.  She has developed some painful subacromial scar tissue.
There is also tenderness at the site of her deltoid incision.  She can
return to her pervious work of bus driver.  She has more crepitation
than noted at the time of her previous rating.  I would increase her
rating to 20% to the upper extremity, equal to 12% to the body as a
whole.

At some point she may require additional surgery to address painful
crepitation.  I will see her as needed. ( RX. #1, p. 10)

Claimant’s testimony reflects that Dr. Collins recommended another surgical procedure relative

to her left shoulder.  Claimant noted that while she has not ruled out preceding with another

surgery under the care of Dr. Collin, she desires a consultation with him before same, however

has been denied access.  Claimant denies that she ruled out a subsequent surgical procedure, but

rather, respondent refused to authorize it.  

The medical in the record reflects that claimant was seen by Dr. Yoa on July 9, 2004.  Dr.

Yoa’s assessment of the claimant’s complaint following his examination was that of left shoulder

popping probably arising form subacromial bursal scar and left rotator cuff syndrome.(CX. #1, p.

16).  Dr. Yoa also expressed the opinion that claimant could not return to her previous

employment as a bus driver for respondent. (CX. #1, p. 17-18).

Claimant acknowledged that she applied for unemployment benefits in November 2003,

however noted that she included information in her application that she was disabled relative to

her left shoulder.  Claimant asserts that she is physically unable to return to the employment of

respondent as a bus driver due to the residuals of her compensable injury.  Specifically, claimant

noted that she could not safely operate as school bus given the amount of moments in turning the

large steering wheel of the bus, coupled with the unreliability of her left upper extermity.
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Claimant has not sought employment since her employment with respondent ceased. 

Claimant concedes that she has not sought employment or inquired about the availability of a

medical ward clerk since she first located in the Blytheville area and made inquiry.  Claimant

notes that she is physically unable to perform factory work due to residuals of her left shoulder

injury, to include pain, lack of range of motion and inability to lift significant weight with same.

Claimant’s testimony reflects that she has recently been approved for social security disability

benefits.

The testimony present by respondent’s witnesses centers on the time period and claimant

activities as a bus driver prior to her October 7, 2003, third surgery relative to her April 14, 2000,

compensable left shoulder injury.  It is undisputed that claimant last discharged employment

duties for respondent on the first day of school in August 2002.  While there is a dispute as to

whether claimant received another contract or supporting documentation regarding the 2003-

2004, school year as a bus driver is moot.  As noted above, as of September 2002, claimant was

again under active medical treatment relative to the compensable left shoulder injury.  In

February 2003, claimant was under care of Dr. Yoa, and later referred by same to Dr. Collin,

where she underwent the third surgical procedure in October 2003.  Clearly, claimant could not

have fulfilled her contractual obligation to respondent as of the time of the October 2003,

surgery.

After a thorough consideration of all the evidence in this record, to include the testimony

of the witnesses, review of the medical reports and other documentary evidence, and application

of the appropriate statutory provisions and case law, I make the following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On April 14, 2000, the relationship of employee-employer existed between the 

parties.

3. On April 14, 2000, the claimant earned wages sufficient to entitle her to weekly 

compensation benefits of $169.00/$154.00, for temporary total/permanent partial disability. 

4. On April 14, 2000, the claimant sustained an injury to her left shoulder arising out

of and in the course of her employment with respondent.

5. The claimant reached the end of her healing period on April 19, 2004, when 

assessed with a permanent physical impairment in the amount of 12 % to the body as a whole as

a result of the April 14, 2000, compensable injury.  

6. When the claimant’s age, education, permanent restrictions and limitations are 

considered, the evidence preponderates that the claimant has suffered a loss of earing capacity in

the amount of 38 % in excess of anatomical impairment.   

7. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of April 14, 2000.

8. The respondent has controverted the payment of permanent partial disability 

benefits in excess of the claimant’s 12 % anatomical impairment as well as any incurred unpaid

reasonably necessary related medical and milage expenses.

CONCLUSIONS

On April 14, 2000, claimant suffered an injury to her left shoulder within the course and 

scope of her employment with respondent.  Claimant asserts that as a result of the compensable

injury she is entitled to additional workers’s compensation benefits, to include wage loss, unpaid
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medical bills and milage, and controverted attorney fees.  Respondent denies that claimant is

entitled to the  additional benefits sought, specifically wage loss benefits.  The present claim is

one governed by the provisions of Act 796 of 1993, in that claimant asserts entitlement to

additional workers’s compensation benefits as a result of an injury having been sustained

subsequent to the effective date of the afore provisions.

As of the date of the hearing in this claim, claimant was fifty-six (56) years of age. 

Claimant obtained her GED after in 1975.  Claimant obtained additional education which

culminated in a certificate as a medical ward clerk in 1976.  Claimant has never worked as a

ward clerk.  Claimant’s work history consist of factory jobs principally.  Claimant has also

worked as a 911-operator for the Blytheville Police Department for a period of approximately

one year.  Claimant’s employment history since 1991 has been primarily that of a driver. 

Claimant drove a school bus for respondent from 1991 until August 2002.  Claimant also drove a

van transporting clients of EEOC for three (3) months periods each year from 1991 through

2002. 

Claimant is right hand dominate.   There is no evidence in the record to reflect that

claimant experienced physical limitations or restriction relative to her left upper extremity prior

to her compensable injury in the employment of respondent on April 14, 2000.  The

compensability of the claimant’s left shoulder injury is not disputed.  The credible evidence

reflects that since suffering the compensable injury of April 14, 2000, claimant has undergone

three (3) separate surgeries in an effort to treat same.  Further, the credible evidence reflects that

authorization for a fourth recommended surgical procedure has been refused by respondent. 

While the claimant has undergone three (3) separate surgical procedures by two different
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orthopedic surgeons, she has remained symptomatic since the initial injury.  Currently, claimant

suffers constant pain in her left shoulder and arm, popping in the shoulder, severe limitation in

the range of motion in the left shoulder, and an inability to lift significant weights.  Claimant is

restricted in routine activities of life to include meal preparation, and house hold cleaning. 

Claimant has had to modify and adjust the manner in which dress herself, and attend to her

personal care and hygiene as a result the residuals of her compensable injury.  Claimant also

requires medication to address her pain complaints.

It is undisputed that claimant last discharged employment duties for respondent on the

first day of school in August 2002.  Claimant relayed her concerns to supervisory personnel

regarding the difficulty she experienced operating her assigned bus.  The credible testimony of

claimant’s supervisor reflects that claimant’s concerns would have been address as soon as

reasonably practical.  While respondent was relying on the medical releases issued to date as well

as fact that claimant has passed her DOT physical preceding the August 2002 school year, the

credible evidence discloses that claimant continued to experience residuals of her compensable

injury which adversely affected her ability to safely discharge her employment duties as a bus

driver in August 2002.  Evidence of the afore it the fact that claimant was again under active

medical treatment as of September 23, 2002, and thereafter.  Further claimant under a third

surgical procedure on October 7, 2003.

Following the claimant’s third surgical procedure of October 7, 2003, her anatomical

impairment was increased from 11 % to 12 % to the whole body on April 19, 2004.  Further, the

treating physician recommend a fourth procedure, which has been denied by respondent. 

Clamant’s authorized treating physician, pursuant to Chang of Treating Physician Order entered
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by the Arkansas Workers’s Compensation Commission Medical Cost Containment Department

remains Dr. Joseph Yoa.  It is undisputed that claimant has been referred by Dr. Yoa to Dr. David

N. Collins, who performed the third surgical procedure and recommended the forth procedure. 

Once Dr. Collins concludes his treatment of the claimant, protocol dictates that she be returned to

the care of the referring physician.  Claimant last saw Dr. Yoa on July 16, 2004.

The wage loss factor is the extent to which a compensable injury has effected a claimant’s

ability to earn a livelihood.  In determining the extent of permanent disability matters considered

include, in addition to the permanent anatomical impairment, the claimant’s general health, age,

education, work experience, attitude, interest in rehabilitation, degree of pain and any other

matters reasonably expected to affect the claimant’s future earning capacity.  Ark. Code Ann. §

11-9-522 (b) (1) (Repl. 2002); Glass v. Edens, 233 Ark. 786, 346 S.W.2d 682 (1961); Oller v.

Champion Parts Rebuilders, Inc., 5 Ark. App. 307, 635 S.W.2d 276 (1982); Arkansas Wood

Products v. Atchley, 21 Ark. App. 138, 729 S.W.2d 428 (1987).

In the instant claim, respondent takes the position that claimant is not entitle to wage loss

benefits.  According, vocational rehabilitation was not an option to be consider in that respondent

denied liability for same.  The credible evidence in the record reflects that claimant is not capable

of safely discharging employment duties as a school bus driver in light of the residuals of her

compensable injury.  Claimant’s authorized treating physician has opined that claimant cannot

discharge the responsibility and job duties of a school bus driver.  Nonetheless, the evidence does

disclose that claimant has completed the necessary training to be a medical ward clerk. 

Realistically, since the program was completed by the claimant over a quarter of century ago

some refresher training would be required before claimant could actually perform such a job. 
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Claimant has never worked as a ward clerk.  Claimant has also worked as a 911-operator for the

Blytheville Police Department.  The fact that claimant’s efforts as seeking employment have

been minimum may very well correlate to her increased efforts to obtain further medical

treatment and the fourth recommended surgical procedure.  Claimant has been in pain since the

compensable injury was sustained and is experiencing increasing popping in the shoulder.   The

evidence preponderates that the claimant has sustained a loss of earing capacity or wage loss

disability in the amount of 38 % to the whole body in addition to her permanent anatomical

impairment.  Respondent has controverted the claimant’s entitlement to permanent partial

disability benefits in excess of her anatomical impairment.

AWARD

Respondent is herein ordered and directed to pay to the claimant permanent partial

disability benefits as the weekly compensation benefit rate of $154.00, to correspond with the

claimant’s 12 % anatomical impairment and 38 % wage loss disability, growing out of the April

14, 2000, compensable injury.   Said sums accrued shall be paid in lump without discount. 

Respondent may claim credit for sums heretofore paid toward the afore obligation.

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses, to include medical related travel, growing out of

the compensable injury of April 14, 2000.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

portion of this award pursuant to Ark. Code Ann. § 11-9-715, and in accordance with Holiday

Inn-West v. Coleman,31 Ark. App. 224, 792 S.W.2d 345 (1990).

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. § 11-9-809,
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until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

__________________________________________
Andrew L. Blood, Administrative Law Judge  

 


