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STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 16, 2005,

in Springdale, Arkansas.  The deposition of Dr. David Luke Knox was

taken on April 12, 2005, in Fayetteville, Arkansas.  This

deposition has been admitted as Respondent’s Exhibit No. 1.

     A pre-hearing order was entered in this case on April 5, 2005.

This pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time.  Immediately prior to the commencement of the

hearing, the parties announced that they could agree on the

appropriate weekly compensation rates.  A copy of the order with

this amendment noted thereon, has made Commission’s  Exhibit No. l

to the hearing. 

The following stipulations were offered by the parties and are

hereby accepted:
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1. On May 15, 2004,  the relationship of  employee-self

insured employer-third party administrator existed

between the parties.

2. The appropriate weekly compensation rates are $271.00 for

total disability and $203.00 for permanent partial

disability.

3. On May 15, 2004, the claimant sustained a compensable

injury to his back.

4. There is no dispute over the payment of medical expenses

incurred for services provided by or at the direction of

Dr. Knox through December 7, 2004.

5. There is no dispute, at present, over temporary

disability benefits.

6. The respondents have accepted and paid permanent  partial

disability benefits for a 2% permanent physical

impairment to the body as a whole.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

his cervical spine in the accident on May 15, 2004.

2. The claimant’s entitlement to the payment of medical

services and permanent physical impairment for the injury

to his cervical spine.

3. Attorney’s fees.
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In regard to these issues, the claimant contends:

(a) The claimant contends that he sustained a compensable
injury to his cervical spine on May 15, 2004.

(b) The claimant contends that he was earning wages
sufficient to entitle him to compensation rates of
$280/210 per week.

(c) The claimant contends that he has sustained a 5%
permanent impairment to the body as a whole as a result
of his injury to his cervical spine and that he is
entitled to additional medical treatment by or at the
direction of Dr. Clay Berger.

(d) Claimant contends that his attorney is entitled to an
appropriate attorney’s fee.

In regard to these issues, the respondents contend:

“Respondents contend that claimant is not
entitled to additional permanent impairment.
Respondents contend that claimant is not
entitled to additional medical treatment,
including a change of physician.”

DISCUSSION

The central issue in this case is whether the claimant also

sustained a “compensable injury” to his cervical spine in the

employment related accident on May 15, 2004 (the respondents

concede that he sustained a compensable injury to his back in this

employment related accident).  The burden rests upon the claimant

to prove all of the elements necessary to show a “compensable

injury” to his cervical spine.  

The first of these are found in Ark. Code Ann. §11-9-

102(4)(D).  This subsection requires that the claimant establish by

medical evidence the actual existence of the physical injury or

condition which is alleged to be compensable.  It further requires
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that the actual existence of this physical injury or condition must

be supported by “objective findings”, as that term is defined by

Ark. Code Ann. §11-9-102(16)(A)(i).  

In the present case, the medical evidence “establishes” the

actual existence of various physical injuries or conditions

involving the claimant’s cervical spine. The first of these is a

loss of the normal lordosis or curvature of his cervical spine.

This abnormality has been observed on essentially all of the

radiographic studies that have been performed on the claimant’s

cervical spine. The possibility that this defect may be

attributable to muscle spasms has been frequently noted.  However,

this possibility appears highly unlikely.  This defect was first

mentioned by Dr. Clay Berger, a chiropractor, in his office

notation of May 19, 2004.  During his physical examination, Dr.

Berger did not observe or detect any muscle spasms or even

tenderness involving the claimant’s cervical spine (he does mention

that his physical examination revealed the presence of these

defects involving the thoracic and lumbar spines).  Clearly, if

this repeatedly noted loss of normal lordosis of the cervical spine

was attributable to muscle spasms, spasms of this magnitude should

have been detectable on the claimant’s varied and numerous physical

examinations.  However, no actual muscle spasms were observed or

noted that involved the claimant’s cervical spine, until the

evaluation by Dr. Berger on November 18, 2004.  As Dr.  Knox

indicates in his deposition, this lack of normal cervical lordosis

or curvature could simply be a pre-existing or longstanding
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abnormality, peculiar to the claimant, and unassociated with the

presence of muscle spasms.  In light of the fact that this defect

has been persistently present, even when the claimant was

experiencing no complaints or symptoms, whatsoever, involving his

cervical spine, had a normal range of motion of his cervical spine

and had no other indication of muscle spasms that involved his

cervical spine, this objectively documented loss of normal

curvature or lordosis would most reasonably and likely be a

longstanding incidental defect, rather than the symptom or an acute

injury.  

The medical evidence also establishes the existence of a

defect or defects involving the C5-6 area of the claimant’s

cervical spine.  Dr.  Berger initially noted that the radiographic

studies, performed at the emergency room on May 16, 2004, showed

the “apex” of the reversal of the claimant’s normal anterior curve

of his cervical spine to be at the level of C5-6.  He later opined

that these x-rays also showed evidence of a discal defect at this

level.  In his report of November 15, 2004, Dr. Luke Knox noted

that a specific x-ray study, which was performed at his request,

showed vertebral instability at the C5-6 level.  A cervical MRI on

January 31, 2005, was interpreted as revealing a focal right

paracentral disc herniation or protrusion at the C5-6 level that

was “indenting” the dura and possibly the surface of the spinal

cord itself just to the right of midline (this study also showed

the consistent reversal of the “normal” cervical lordic curve).  A

second MRI, which was performed on March 2, 2005, was interpreted
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as “probably within normal limits” with only a “very mild kyphosis”

to the right at the C5-6 vertebral body.  A cervical myelogram with

enhanced CT scan was performed by Dr. Cyril Raben on March 31,

2005.

These tests were interpreted as showing the consistent loss of

normal cervical lordosis at the C5-6 level and a “very slight” disc

bulging at C5-6, but no evidence of impingement of the spinal cord

or exiting nerve roots.  There was also no indication of spinal

stenosis and the spinal cord was observed to be within normal

limits.

In his report, dated March 2, 2005, Dr.  Martin Greenberg

diagnoses the claimant’s difficulties at the C5-6 level as a right

herniated nucleus pulposus with resulting stenosis and an

instability at C5-6.  He bases these diagnosis on the cervical MRI

study that was performed on January 31, 2005, and the x-ray study

performed at the request of Dr. Knox in November of 2004.  He makes

no mention of having available the report or actual test from the

cervical MRI that was performed at his request on March 2, 2005,

and apparently this test was performed subsequent to his dictation

of this report.  

In a subsequent report, dated March 9, 2005, Dr. Greenberg

diagnoses the claimant’s cervical difficulties as cervical disc

disease/stenosis, instability C5-6, with a resulting bilateral C6

radiculopathy (left greater than right).  He again states that the

cervical MRI showed a central C5-6 HNP (herniated nucleus pulposus)

with a resulting stenosis.  While this was the interpretation of
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the January 31, 2005 MRI, it does not appear to be the

interpretation of the March 2, 2004 MRI.  

It appears from the medical evidence presented that, unlike

the abnormal cervical lordosis (which has been consistently

demonstrated), the herniated nucleus pulposus or focal disc

herniation with resulting impingement of the spinal cord was seen

only on the MRI study of January 31, 2005.  This defect does not

appear to have been visualized in either the subsequent MRI on

March 2, 2005, or the enhanced CT scan that was performed on March

31, 2005.  However, all of these studies do demonstrate some type

of structural defect at the C5-6 level and some abnormality of the

C5-6 disc.  The structural defect, in the form of an instability or

movement of the C5 vertebra upon the C6 vertebra, has also been

visualized on the various plain x-ray studies. 

 All of these physicians, who have evaluated the claimant, are

of the opinion that the claimant is experiencing an instability of

the structural components at the level of the C5-6 vertebra.  It is

further apparent that this instability can itself, produce the

symptoms that the claimant has experienced in the cervical area and

upper extremities. The movement of these two vertebra can even

result in some degree of spinal stenosis.  Whether the claimant

actually has a HNP or focal disc herniation appears to be

debatable, as this defect was noted only on one study.  However,

such protrusions, if not frank ruptures, can come and go or at

least increase and decrease in magnitude.
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In summary, I find that the claimant has proven by the greater

weight of the medical evidence the actual existence of a physical

injury or defect involving the C5-6 area of his cervical spine. The

actual existence of this physical injury or defect is further

supported by “objective findings”, as that term is defined by the

Act.  Therefore, the claimant has satisfied the statutory

requirements for a “compensable injury”, as set out in Ark. Code

Ann. §11-9-102(4)(D).  

The claimant must next prove that these medically established

and objectively documented physical injuries or defects meet the

definitional requirements of Ark. Code Ann. §11-9-102(4)(A)(i).

These definitional requirements are:

(1) That the physical injury must arise out of and
occur in the course of the employment;

(2) That the physical injury or condition must be
caused by a “specific incident”;

(3) That the physical injury must be identifiable by
time and place of occurrence;

(4) That the physical injury must cause internal or
external physical harm to the claimant’s body;

(5) That the physical injury must require medical
services or result in disability.

It must be noted that aggravations of pre-existing conditions may

also represent “compensable injuries”, as that term is defined

under this subdivision, so long as they meet all of the statutory

requirements of this subdivision.

 In the present case, the first three of these definitional

requirements are satisfied, if the claimant proves the existence of

a causal relationship between his medically established cervical
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defects and resulting difficulties and the employment related

incident of May 15, 2004.  As is generally the case in disputed

claims, the only direct evidence to prove the existence of this

causal relationship is the claimant’s own testimony.  Although the

testimony of a party is never considered uncontradicted, this does

not mean that it can be arbitrarily disregarded.  If such testimony

is credible, it may be sufficient, in and of itself, to prove any

fact it is legally competent to address.  Clearly, the claimant’s

testimony would be legally competent to prove the time of the

initial onset of his cervical difficulties and the temporal

relationship between the onset of these difficulties and the

employment related incident of May 15, 2004.  

In his testimony, the claimant conceded that he had

experienced previous difficulties with his neck and that these

difficulties were sufficiently severe to cause him to seek medical

treatment by a Dr. Himes (a chiropractor).  However, the claimant

stated that these difficulties were different from those which he

experienced after the incident of May 15, 2004, which had occurred

without any type of injury, and that these prior difficulties had

readily resolved with chiropractic treatment and without any

residual symptoms.  

The claimant testified that at the time of the accident on May

15, 2004, he was not experiencing any symptoms or difficulties with

his neck (cervical spine) or upper extremities.  In his description

of the accident he stated that he was struck in the areas of his

upper back and neck by several pieces of heavy luggage. He
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describes being knocked forward by this luggage and catching

himself against the wall of the luggage compartment with his hands.

He testified that when the accident occurred, he experienced no

immediate pain or difficulties with any portion of his body.  He

completed his assigned employment duties for the remainder of his

shift and went home.  He testified that he first noticed various

symptoms and difficulties when he awoke at approximately noon of

the following day. At that time, he had a sharp stabbing pain in

his upper back that made it difficult to breathe.  He also had a

“mild headache”.  He stated that he took some ibuprofen, took a

shower, went and walked, went and had breakfast, and later went

with his family to watch the bull riding events at the Springdale

rodeo.  He testified that he sat in bleacher type stands that had

a back support for the approximate two hours he was at the rodeo.

However, by the time the rodeo ended, his difficulties had

significantly increased and he went directly to the emergency room

at the Northwest Medical Center of Benton County in Bentonville.

He stated that, at that time, his complaints were only in the form

of severe pain in the center of his back and his shoulder blade and

left lower ribs.  The claimant made no mention of experiencing a

headache at the time he went to the emergency room, and the

emergency room records note no such complaints. 

The claimant testified that he noticed a weakness in his hands

or arms, shortly after the accident, but made no mention of these

difficulties because he was “weak all over” and thought that these

difficulties would go away “when (his) back started feeling
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better”.  He stated that he didn’t mention these symptoms to any

one until he saw Dr. Berger in November of 2004. He testified that

he did not notice any pain in his arms until January of 2005.  In

regard to his neck or cervical spine, itself, the claimant

testified that he first noticed neck pain, the day after he went to

the emergency room. Finally, the claimant testified that his

difficulties with his neck or cervical spine and upper extremities

have progressively worsened, since the incident.  However, he

denies that this worsening appears to be associated with any

subsequent incident or activity.  

I find the claimant’s testimony concerning the occurrence of

the described employment related incident on May 15, 2004, and the

onset and progression of his neck or cervical complaints to be

credible. During his testimony, the claimant appeared to be a

credible witness.  The evidence further shows the claimant to be

highly motivated to remain regularly employed, and he and the

respondent have made an extensive effort to maintain his regular

employment.  

The claimant’s testimony, concerning the onset and progression

of his cervical difficulties, is also substantially corroborated by

the complaints and symptoms recorded in the various medical records

and reports.  The initial chiropractic records of Dr. Berger

indicated past and present cervical complaints (as well as the

claimant’s thoracic complaints).  The physical therapy records of

June 9, 2004, noted the presence of cervical complaints, as did the

June 30, 2004 report of Dr. Wilson. The subsequent medical reports
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and records indicated a progression of these cervical symptoms

without any new incident or precipitating event.  The deposition of

Dr. Knox further indicated that the claimant’s even earlier

symptoms, in the form of pain in the area of his shoulders or

shoulder blades, could also be indicative of the occurrence of an

injury to the C5-6 area.  These symptoms were noted almost

immediately following the employment related incident of May 15,

2004.

The trauma that occurred in the employment related incident,

described by the claimant, could have reasonably and logically

produced the medically established and objectively documented

physical injury to the C5-6 area of the claimant’s cervical spine.

This nature and degree of trauma would clearly have been sufficient

to have caused the objectively documented defect, itself, or (at

least) to have aggravated any pre-existing instability in this area

and precipitate the claimant’s current episode of symptoms.  As Dr.

Knox recognized in his deposition, the initial appearance of the

claimant’s cervical symptoms occurred within a reasonable period of

time following the trauma to this area of his body that occurred in

the employment related incident of May 15, 2004.  There is

absolutely no evidence presented of any other cause for the onset

of the claimant’s cervical symptoms.  I find this evidence

sufficient to prove the existence of a causal relationship between

the employment related incident of May 15, 2004 and his

difficulties involving the C5-6 areas of his cervical spine, Hall

v. Pittman Construction Company, 235 Ark. 104, 357 S.W. 2nd
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263(1962); Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950

S.W. 2nd 472 (l997).  Thus, the claimant has satisfied the first

three definitional requirements of Ark. Code Ann. §11-9-

102(4)(A)(i).  

In reaching this decision, I am aware of the comments of Dr.

Knox that imply that the cervical defect at C5-6 “were probably

spurious and pre-existing in nature”.  In his deposition, Dr. Knox

made it clear that these statements were based upon his assumption

that the claimant sustained no type of physical injury to his neck

or cervical spine in the employment related incident of May 15,

2004 and that the claimant’s only injury in this incident was to

his thoracic spine. 

 Dr. Knox further indicated that this assumption was based

upon information given him by the claimant.  While it cannot stated

with absolute certainty the basis for Dr. Knox’s presumption  that

the claimant sustained no injury to his cervical spine in the

employment related incident of May 15, 2004, it is obvious from his

initial report of November 15, 2004, that it was not based upon

information related to him by the claimant.  In this report, Dr.

Knox noted that he took the following history from the claimant:

“As you know, Brandon is a 27 year old right-
handed white male who was in his usual state
of health until May of 2004, when he was at
work. He was bending over to pick up bags of
luggage when four or five bags, weighing 30 to
50 pounds each, fell over onto his back and
neck.  He did not believe he was injured that
significantly at that point, but the next
morning is when he developed his interscapular
discomfort and neck pain.  (Emphasis mine) 

     Most likely, Dr. Knox’s assumption or presumption of a lack of
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any injury to the claimant’s cervical spine in the employment

related incident on May 15, 2004, is based upon information he

received from the respondents, to whom his November 15, 2004 report

is addressed. However, regardless of the basis for Dr. Knox’s

assumption that the claimant sustained no injury to his neck or

cervical spine in the employment related incident of May 15, 2004,

this presumption is in error.  The greater weight of the credible

evidence presented would support and opposite conclusion.  This

erroneous assumption of a fact that is not supported by the

evidence presented, prevents Dr. Knox’s conclusion in regard to

this fact, from being afforded any weight and credit.  

I further find that the greater weight of the credible

evidence establishes the second two definitional requirements of

Ark. Code Ann. §11-9-102(4)(A)(i), i.e. that the physical injury

produced internal physical harm to the claimant’s body and that the

physical injury required medical services.  The claimant’s credible

testimony clearly shows symptoms of such severity and magnitude as

to establish the presence of actual physical damage.  The severity

of these symptoms would also reasonably require seeking appropriate

medical services to resolve or to, at least, reduce these symptoms.

Further, the medical evidence objectively shows the actual

existence of internal physical damage to the claimant’s cervical

spine. The medical evidence further establishes that medical

services were and are clearly necessary to resolve or reduce the

actual physical damage and to resolve or reduce the symptoms and

complaints that this damage is causing.
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The pre-hearing order noted that the claimant was seeking

benefits for his compensable cervical injury, in the form of

reasonably necessary medical services and permanent benefits for

permanent physical impairment. However, from the evidence

presented, it appears that the claimant may not yet have achieved

the maximum benefit of time and medical treatment in the healing of

his compensable cervical injury.  Therefore, any issue in regard to

permanent benefits would seem premature, and no decision on this

issue will be made at this time.  

The burden rests upon the claimant to prove that the medical

services provided him for his cervical difficulties and complaints

represent “reasonably necessary medical services” for his

compensable cervical injury.  In order to meet this burden, he must

prove that these medical services were necessitated by or connected

with his compensable cervical injury and had a reasonable

expectation of accomplishing the purpose or goal for which they

were intended.

At this point, I would note that the claimant has also

received various testing, evaluation, and treatment by essentially

the same physicians for his admittedly compensable thoracic

difficulties. Although the respondents have admitted that the

claimant sustained a compensable injury to his thoracic spine, in

the employment related incident of May 15, 2004, the claimant’s

entitlement to any benefits attributable to treatment of his

thoracic difficulties has not been raised as an issue, at this

time. Therefore, no mention will be made nor any consideration be
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given to any medical services the claimant may have  received for

his thoracic complaints. The claimant’s testimony also indicates

that he may have consulted physicians for his cervical

difficulties, other than those whose reports and records have been

tendered into evidence.  The absence of these records makes it

impossible to ascertain the type or nature of the medical services

provided by these physicians.  As a result, it would be impossible

to determine whether or not these services were necessitated by or

connected with the claimant’s compensable cervical injury or were

medically appropriate and had a reasonable expectation of

accomplishing the purpose for which they were intended. Therefore,

only the medical services provided and recommended to the claimant

by and at the direction of Dr. Berger, Dr. Knox, Dr. Greenberg, and

Dr. Raben will be considered.

From the reports and records of Dr. Berger, it appears that he

did not become involved in the evaluation or treatment of the

claimant’s cervical difficulties until November of 2004.  However,

the chiropractic services that Dr.  Berger provided the claimant

for his cervical complaints, beginning in November of 2004, were of

a type and nature commonly recognized by the general medical

community (particularly the general chiropractic community) as

being necessary and appropriate to evaluate and treat cervical

complaints such as those being exhibited by the claimant.  As such,

they had a reasonable expectation of accomplishing their intended

purpose or goal, at the time these services were rendered. The fact

that these services may not have actually accomplished their
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purpose, does not make these services unnecessary or unreasonable.

   It would also appear that liability for, at least, some of the

services of Dr. Knox has been accepted and paid by the respondents.

However, certain tests that were recommended by Dr. Knox for the

claimant’s cervical complaints, particularly the special series of

cervical x-rays and an MRI scan, may not have been voluntarily paid

by the respondents.  However, these studies were clearly medically

appropriate to accurately diagnose the nature and extent of the

claimant’s compensable cervical injury. This type of testing is

consistently performed in the investigation of cervical injuries,

such as those experienced by the claimant.  The evidence further

shows that this testing actually accomplished its intended purpose

of determining the nature and extent of the claimant’s physical

injury and the cause of his symptomatic complaints.  

The medical evidence also shows that the services rendered to

the claimant for his cervical complaints by and at the direction of

Dr. Martin Greenberg (a neurosurgeon) and by and at the direction

of Dr. Cyril Raben (an orthopaedic surgeon) are also of a type and

nature commonly employed in the general medical community for the

evaluation and treatment of injuries such as those experienced by

the claimant.  Both of these physicians are highly competent

medical specialists with particular expertise in the area of

medicine associated with the evaluation and treatment of cervical

difficulties.  It cannot be presumed that the testing and treatment

they have provided and recommended would be inappropriate or

unnecessary for the evaluation and treatment of the claimant’s
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cervical injury.  

After consideration of all the evidence presented, it is my

opinion that the medical services provided the claimant and

recommended to the claimant for his cervical difficulties and

complaints by and at the direction of Dr. Berger, Dr. Knox, Dr.

Greenberg, and Dr. Raben represent reasonably necessary medical

services for his compensable cervical injury. Pursuant to Ark. Code

Ann. §11-9-508, the respondents are liable for the expenses

incurred for these services.  However, this liability is subject to

the medical fee schedule established by this Commission.  It is

also subject to the provisions of Ark. Code Ann. §11-9-411.     

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On May 15, 2004,  the relationship of employee-self

insured employer-third party administrator existed

between the parties.

3. On May 15, 2004,  the claimant earned wages sufficient to

entitle him to weekly compensation benefits of $271.00

for total disability and $203.00 for permanent partial

disability.

4. On May 15, 2004, the claimant sustained a compensable

injury to his back. 

5. On May 15, 2004, the claimant also sustained a

compensable injury to his cervical spine.   Specifically,

he has proven by the greater weight of the credible
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evidence that on that date he sustained a physical injury

to his cervical spine that arose out of and occurred in

the course of his employment, that was caused by a

specific incident, that is identifiable by time and place

of occurrence, that caused internal physical harm to his

body, and that required medical services.

6. There is no dispute over the payment of medical expenses

incurred for services provided by or at the direction of

Dr. Knox through December 7, 2004.

7. The medical services provided to the claimant for his

cervical difficulties by and at the direction of Dr. Clay

Berger, Dr. Luke Knox, Dr. Martin Greenberg, and Dr.

Cyril Raben represent reasonably necessary medical

services for the claimant’s compensable injury.  The

medical services recommended to the claimant by Dr.

Martin Greenberg for treatment of his cervical complaints

also constitute reasonable and necessary medical services

for the claimant’s compensable cervical injury.  Pursuant

to Ark. Code Ann. §11-9-508, the respondents are liable

for the expense of these services, subject to the medical

fee schedule established by this Commission.  

8. There is no dispute, at the present time,  over the

claimant’s entitlement to temporary disability benefits.

9. The respondents have accepted and paid permanent partial

disability benefits attributable to a permanent physical

impairment of 2% to the body as a whole, as a result of
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the claimant’s admittedly compensable thoracic injury. 

10. The issue of the claimant’s entitlement to permanent

benefits for his compensable cervical injury is

premature.

11. Some portion of the controverted medical expenses herein

awarded have been paid under a policy of group insurance

and would be subject to the provisions of Ark. Code Ann.

§11-9-411.

12. The respondents have denied the occurrence of any

compensable cervical injury on May 15, 2004, and have

controverted the claimant’s entitlement to any benefits

attributable to his cervical difficulties.

13. As no controverted benefits are awardable to the

claimant, at the present time, no controverted attorney’s

fees can be awarded to his attorney. 

ORDER

The respondents are liable for the expenses incurred by the

claimant as a result of medical services provided him for his

compensable cervical injury by and at the direction of Dr. Berger,

Dr. Knox, Dr. Greenberg, and Dr. Raben. The respondents are also

liable for the expense of the medical services recommended to the

claimant by Dr. Greenberg.  This liability is subject to the

medical fee schedule established by this Commission and to the

provisions of Ark. Code Ann. §11-9-411.

For the reasons heretofore stated in this Commission, no

attorney’s fees can be awarded to the claimant’s attorney at the
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present time.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.  

                                                            
         MICHAEL L. ELLIG
     Administrative Law Judge       


