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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on April

27, 2005 in Batesville, Arkansas.  A prehearing order was

entered in this case on January 3, 2005.  A copy of this

prehearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of this prehearing order was

made Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties either in the prehearing order or at the start of

the hearing and are hereby accepted:

1. The jurisdiction of the Commission.
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2. The employee-employer relationship.

3. An alleged injury on 5-24-04.

4. The respondent has controverted benefits.

5. The claimant’s average weekly wage was $450.00 per

week which the parties have stipulated yields a

compensation rate of $300.00 per week for

temporary total disability and $250.00 per week

for permanent partial disability.

6. The parties stipulate that payments made by the

Texas Crime Victims Unit must be reimbursed if

this claim is found compensable.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Whether claimant is entitled to additional

temporary total disability benefits.

2. Whether claimant is entitled to partial disability

benefits based on medical records.

3. Attorney’s fees.

4. Medical expenses.

5. Compensability.
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The record consists of the April 27, 2005 hearing

transcript and the exhibits contained therein, except as

specifically excluded below.  

DISCUSSION

1. Evidentiary Objections

At the start of the hearing, the respondents’ attorney

objected to claimant’s proffered exhibit 3 and proffered

exhibit 4 on the grounds that these exhibits were not timely

exchanged under the terms of the prehearing order filed in

this case.  Absent any good cause to justify the non-

compliance, I find that these proffered exhibits are

excluded from the record and will not be considered in

rendering a decision in this case.

The claimant also proffered testimony between pages 46

and 49 of the hearing transcript regarding typed

communications that she observed prepared by other drivers

and directed to Mr. Dowell on the truck’s QualComm

communication system.  I find that this hearsay testimony

denies the respondents the right to cross-examine the other

drivers and denies the respondents of the right to at least

observe the QualComm communications themselves.  There is

likewise no evidence that the claimant sought to obtain a

copy of the QualComm communications to present as evidence
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or attempted to obtain the presence of the communicators as

hearing witnesses.  Under these circumstances, I find that

Ms. Morris’ hearsay testimony in dispute should be excluded

from the record, and the hearsay communications testified to

between pages 46 and 49 of the hearing record will not be

considered in rendering a decision in this case.

2. Compensability

Ms. Morris was employed as a long haul trucker by

Dowell Transport, Inc.  Ms. Morris normally teamed with her

son.  However, when her son was unavailable, Dowell

Transport teamed Ms. Morris for a load leaving on Saturday,

May 23, 2004 with another driver, Roger Hooper, with whom

Ms. Morris had never previously driven.  Ms. Morris was

driving when the pair left Dowell’s terminal in Batesville

on a West Coast run.

Ms. Morris drove approximately seven hours before

pulling over and waking Mr. Hooper.  Mr. Hooper began

driving.  Ms. Morris took medication and laid down on the

lower bunk to sleep at about 2:00 a.m. on Sunday, May 24,

2004.  When Ms. Morris awoke at approximately 6:45 a.m., Mr.

Hooper was in the bunk with her.  Ms. Morris surmised later

that Mr. Hooper had raped her while she slept.  Ms. Morris

testified that she was later diagnosed with a vaginal
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bacterial infection, a vaginal e-coli infection, and herpes

after the incident.  In addition, Ms. Morris testified that

she developed severe depression, post-traumatic stress

disorder, and heart problems, including high blood pressure

as a result of the rape.  Ms. Morris testified that she also

found bruises on her body which she attributes to Mr. Hooper

manipulating her body while she slept.

To prove the compensability of the described physical

injuries (other than the heart/cardiovascular problems) as a

result of May 24, 2004 incident, Ms. Morris must establish

by a preponderance of the evidence: (1) that an injury

occurred arising out of and in the scope of employment; (2)

that the injury caused internal or external harm to the body

which required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In order to prove the compensability of mental

injuries, including depression and post-traumatic stress

disorder, Ark. Code Ann. § 11-9-113 provides in part:
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  (a)(1) A mental injury or illness is not a
compensable injury unless it is caused by physical
injury to the employee's body, and shall not be
considered an injury arising out of and in the
course of employment or compensable unless it is
demonstrated by a preponderance of the evidence;
provided, however, that this physical injury
limitation shall not apply to any victim of a
crime of violence.

  (2) No mental injury or illness under this
section shall be compensable unless it is also
diagnosed by a licensed psychiatrist or
psychologist and unless the diagnosis of the
condition meets the criteria established in the
most current issue of the Diagnostic and
Statistical Manual of Mental Disorders.

My research indicates that the Arkansas Courts have

never interpreted the meaning of the term “crime of

violence” as used in Ark. Code Ann. § 11-9-113(a)(1). 

However, I note that Ark. Code Ann. § 5-42-203(b) states

that: 

(b) "Crime of violence" means any violation
of Arkansas law where a person purposely or
knowingly causes, or threatens to cause, death or
physical injury to another person or persons,
specifically including rape.   

With regard to establishing the compensability of heart

or cardiovascular injuries, Ark. Code Ann. § 11-9-114

provides:

(a) A cardiovascular, coronary, pulmonary,
respiratory, or cerebrovascular accident or
myocardial infarction causing injury, illness, or
death is a compensable injury only if, in relation
to other factors contributing to the physical
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harm, an accident is the major cause of the
physical harm.

(b)(1) An injury or disease included in
subsection (a) of this section shall not be deemed
to be a compensable injury unless it is shown that
the exertion of the work necessary to precipitate
the disability or death was extraordinary and
unusual in comparison to the employee's usual work
in the course of the employee's regular employment
or, alternately, that some unusual and unpredicted
incident occurred which is found to have been the
major cause of the physical harm.

(2) Stress, physical or mental, shall not be
considered in determining whether the employee or
claimant has met his or her burden of proof.

In the present case, I find that the record presented

fails to contain objective medical findings of physical

injury, as required by Ark. Code Ann. § 11-9-102(16), to

establish a compensable physical injury from the events on

May 24, 2004.  In this regard, I recognize that the claimant

testified that she was without infections from sexually

transmitted diseases on May 20, 2004, but had both herpes

and an e-coli infection after May 24, 2004.  However, I fail

to see any medical reports corroborating these diagnoses in

the record.  The medical record does contain a yeast

infection diagnosis after May 24, 2004; however, there is no

medical evidence indicating that a yeast infection would be

caused by intercourse, and Ms. Morris testified her

understanding on page 34 that this infection is typically

caused by not having sex in a long time. 
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I likewise find that the record fails to establish that

a licensed psychiatrist or psychologist diagnosed Ms. Morris

with either depression or post traumatic stress syndrome

using the most current issue of the Diagnostic and

Statistical Manual of Mental Disorders as required by Ark.

Code Ann. § 11-9-113 to establish the compensability of

perceived mental injuries.  Therefore, I also find that Ms.

Morris failed to establish that she sustained a compensable

mental injury.

Finally, I find that Ms. Morris failed to establish the

occurrence of a compensable heart or cardiovascular injury

under the Arkansas Workers’ Compensation Law for the

following reasons.  First, I am simply unclear as to what

type of heart or cardiovascular injury that Ms. Morris feels

has been caused by what happened on May 24, 2004, and the

strain and anguish that she has since experienced.  Second,

to the extent that the blood pressure readings in the record

after May 24, 2004 may be indicative of high blood pressure,

I note at least one similar blood pressure reading in the

record preceding May 24, 2004.

For all of the reasons discussed herein, I find that

Ms. Morris has failed to establish a compensable mental

injury, a compensable heart or cardiovascular injury, or any
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other compensable physical injury pursuant to the

requirements of the Arkansas Workers’ Compensation Law as a

result of the events on May 24, 2004. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The jurisdiction of the Commission.

2. The employee-employer relationship.

3. An alleged injury on 5-24-04.

4. The respondent has controverted benefits.

5. The claimant’s average weekly wage was $450.00 per

week which the parties have stipulated yields a compensation

rate of $300.00 per week for temporary total disability and

$250.00 per week for permanent partial disability.

6. The parties stipulate that payments made by the

Texas Crime Victims Unit must be reimbursed if this claim is

found compensable.

7. The claimant has failed to establish by a

preponderance of the evidence the compensability of physical

injuries allegedly sustained as a result of the incident on

May 24, 2004.  Specifically, the claimant has failed to

establish the presence of any physical injuries by medical

evidence supported by objective findings.

8. The claimant has failed to establish that she has
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sustained a compensable mental injury as a result of the

incident that occurred on May 24, 2004.  Specifically, the

claimant has failed to establish that a mental injury was

diagnosed by a licenced psychiatrist or psychologist, and

the claimant has failed to establish that any diagnosis

meets the criteria established in the most current issue of

the Diagnostic and Statistic Manual of Mental Disorders.

9. The claimant has failed to establish that she

sustained a compensable cardiovascular or heart condition as

a result of the incident on May 24, 2004.  Specifically, the

claimant has failed to establish that her high blood

pressure or any other heart or cardiovascular condition

which she may be experiencing is causally related to the

incident that occurred on May 24, 2004.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


