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STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 12, 2005, in Fort Smith,

Arkansas.   The deposition of Dr. Randall Carson was taken on March 21, 2005, and has

been admitted as Respondent’s Exhibit No. 3.  

A pre-hearing order was entered in this case on January 13, 2005.  This pre-

hearing order set out the stipulations offered by the parties and outlined the issues

to be litigated and resolved at the present time.  Immediately prior to the

commencement of the hearing, the claimant raised the additional issue of whether or

not he sustained a compensable injury to his neck or cervical spine on August 25,

2004.  The respondents did not object to the addition of this issue, but rather raised

the additional issue of whether the claimant would be barred from receiving any

benefits attributable to such an alleged injury through February 18, 2005, under the

notice provisions set out in the Act.  Without  objection, the pre-hearing order was

amended to add these two issues and to expand the first stipulation to reflect that

the employee-employer-carrier relationship existed between the parties on both

August 25, 2004 and August 27, 2004.    A copy of the pre-hearing order with these

amendments noted thereon, was made Commission’s  Exhibit No. l to the hearing. 
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The following stipulations were offered by the parties and are hereby

accepted:

1. On August 27, 2004, and August 25, 2004, the relationship of employee-

employer-TPA existed between the parties.

2. The appropriate weekly compensation rates are $453.00 for total

disability and $340.00 for permanent partial disability.

3. On August 27, 2004, the claimant sustained a compensable injury to his

neck or cervical spine.

4. There is no dispute over the payment of medical expenses incurred

through November 18, 2004.

5. There is no dispute over the payment of temporary total disability

benefits accruing through November 18, 2004.

By agreement of the parties, the issues to be litigating and resolved at the

present time were limited to the following:

1. Whether the claimant sustained a compensable injury to his neck or

cervical spine on August 25, 2004.

2. The claimant’s entitlement to additional medical services at the

respondents’ expense.

3. The claimant’s entitlement to additional temporary total disability

benefits from November 19, 2004 through a date yet to be determined.

4. Appropriate attorney’s fee.

5. Whether the claimant is barred from receiving any benefits for the

alleged injury of August 25, 2004, until on or about February 18, 2005.

In regard to these issues, the claimant contends:

“The claimant contends that as a result of the compensable
injury of August 27, 2004, he continues to be in his healing
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period and is in need of additional medical treatment.  The
respondents have refused additional temporary total
disability benefits from November 18, 2004 to a date yet
to be determined.  The claimant contends that he has not
been released to full duty and has not been provided work
within his restrictions.  The claimant has additional medical
tests scheduled and continues his medical treatment with
his treating physician, Dr. Randall Carson.  The claimant
contends that he is entitled to additional temporary total
disability benefits from November 18, 2004 to a date yet
to be determined.  These benefits have been controverted
entitling the claimant to maximum attorney’s fees.”

In regard to these issues, the respondents contend:

“Respondents contend that all appropriate benefits have
been paid with regard to this claim.  The claimant was
released to return to work with no impairment and no
continued recommended medical care on November 18,
2004.  The claimant has undergone several diagnostic tests,
all of which have been normal.  It is respondents’ position
that additional medical treatment and indemnity benefits
subsequent to November 18, 2004, are not reasonable and
necessary.”

DISCUSSION

I. COMPENSABILITY OF THE ALLEGED CERVICAL INJURY ON AUGUST 25, 2004

The first issue to be addressed is the question of whether the claimant

sustained a compensable injury of his neck or cervical spine on August 25, 2004.  The

burden rests upon the claimant to prove this alleged compensable injury.  In order to

meet this burden, the claimant must show the occurrence of a physical injury to this

portion of his body that satisfies all of the pertinent requirements for a “compensable

injury” that are contained in the Act.  

The first of these requirements are found in Ark. Code Ann. §11-9-102(4)(A)(i).

This subsection sets out five specific definitional requirements that must be met in

order for a physical  injury to represent a “compensable injury”,  as that term is

defined in this subsection.  These definitional requirements are:
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(1) The physical injury must arise out of and occur in the course of
the employment.

(2) The physical injury must be caused by a specific incident.

(3) The physical injury must be identifiable by time and place of
occurrence.

(4) The physical injury must cause internal or external physical harm
to the claimant’s body.

(5) The physical injury must require medical services or result in
disability.

The claimant’s own testimony is the only direct evidence presented to prove

that he sustained a physical injury to his neck or cervical spine on August 25, 2004

that arose out of and occurred in the course of his employment and was caused by a

specific incident.  Although the testimony of a party is never considered

uncontradicted, this does not mean it can be arbitrarily disregarded.  If such

testimony is credible, it may be sufficient to prove any fact it is legally competent to

address.  However, after consideration of all the evidence presented, it is my opinion

that the claimant’s testimony is not credible, in regard to the occurrence of a specific

employment related incident, on August 25, 2004, and the existence of a close

temporal  relationship between the occurrence of this alleged incident and the initial

onset of complaints indicative of a physical injury to his neck or cervical spine.  

In his testimony, the claimant described the occurrence of a specific

employment related incident  on August 25, 2004.  He testified that this incident

occurred when his truck was being pulled  up a slope by bulldozer.  He stated that the

dozer “tilted,”  which in turn jerked his truck and him forward and then back.  Finally,

he stated that he immediately experienced a minor pain in his neck and headaches,

almost contemporaneous with this incident.  

However, the claimant conceded that he continued to work the remainder of

his regular shift on that day.  He also acknowledged that it was likely that he worked
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his regular shift on August 26.   Finally, he admitted that he took no action to report

either this accident or incident or his complaints on either August 25 or August 26,

2004.

Although the claimant testified that he reported the August 25  incident to his

supervisor, Ronnie Thompson, at the same time that he reported the subsequent

incident on August 27, 2004, such testimony is contradicted by the other evidence

presented.  There is no mention,  in Dr. Carson’s initial report of August 27, 2004, of

any employment related  incident or onset of difficulties on August 25, 2004.    There

is also no mention of this incident in any of Dr. Carson’s subsequent reports and

records.  In fact, there is no mention in any of the medical reports and records of

this incident, until Dr. Standefer’s evaluation on March 8, 2005.  

Kristen Ann Fowler, the respondent’s bookkeeper, testified that she was

informed of an employment related injury to the claimant’s neck or cervical spine  on

August 27, 2004, that occurred on that same day but was not advised of any prior

employment related incident or injury on August 25, 2004.  She stated that she was

actually the individual that sent the claimant to Dr. Carson on August 27, 2004.  She

further testified that on the form AR-N, which was apparently completed by the

claimant, on or about August 27, 2004, there was no mention of any incident or injury

on August 25, 2004.  It was her testimony that she was not aware of any accident,

incident, or injury on August 25, 2004, until  she heard the claimant’s direct testimony

during the hearing.      

The claimant has offered no reasonable explanation for his failure to inform

Dr. Carson of the August 25, 2004, incident and injury on his initial visit or any of his

many subsequent visits.  He also gave no reasonable explanation for his failure to note

such an injury at the time of the completion of the form AR-N, his evaluation by Dr.

Pardee or even at the time of his completion of the form AR-C that gave rise to this
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case.  In fact, I must admit that I am at a loss to understand why the claimant would

have mentioned an August 25, 2004   employment incident and onset of symptoms only

to Dr. Standefer.  

Nonetheless, it is my finding that the claimant has failed to prove by the

greater weight of the credible evidence that he sustained any physical injury to his

cervical spine on August 25, 2004, that arose out of and occurred in the course or his

employment, that was caused by a specific incident, and that is identifiable by time

and place of occurrence.  Thus, he has failed to prove the occurrence of a

“compensable injury” to his neck or cervical spine on August 25, 2004, and would not

be entitled to any benefits under the Act for such an alleged injury.

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The next issue concerns the claimant’s entitlement to additional temporary

total disability benefits for his admittedly compensable cervical injury of August 27,

2004.  Although the pre-hearing order identifies this issue as his entitlement to

additional temporary total disability benefits from November 19, 2004 through a date

yet to be determined, the records provided by the respondent show that the claimant

was actually paid temporary total disability benefits through November 19, 2004.

Thus, the issue would more accurately be his entitlement to continued temporary total

disability benefits beginning on November 20, 2004, and continuing through a date yet

to be determined.  The burden rests upon the claimant to prove his entitlement to

these additional temporary total disability benefits.  In order to meet this burden,

the claimant must prove that he continued within his healing period from the effects

of his compensable cervical  injury and also continued to be rendered totally disabled

from performing  all forms of regular gainful employment for which he is otherwise

qualified, as a result of the effects of this compensable injury.  
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The claimant’s inability to perform regular gainful employment is  based upon

his own subjective  reports of continuing pain in his neck and increased pain upon

performing various types of physical activity. The medical evidence contains no

objective evidence of physical damage or defect sufficient to prohibit the claimant

from working, during the period in question. Essentially, all of the objective testing

performed on the claimant has been negative.

I recognize that the evidence indicates that one recommended test has not

been completed.  This is the EMG/NCV of the claimant’s right upper extremity.

However,  claimant’s own testimony in no way indicates that his inability to work is due

to any neurological deficit involving his right lower extremity.  Thus, even if this

deficit exists and even if it is related to his compensable injury, there is no indication

that such a condition is playing any role in preventing the claimant from returning to

regular gainful employment or is “disabling” on and after November 20, 2004.  As

previously noted, the claimant’s testimony repeatedly reflects that his continuing

temporary total disability is based solely on his complaints of continuing pain in his

neck and increased pain in his neck on performing certain movements and activity.

Although Dr. Carson had placed various restrictions upon the claimant’s

potential employment activities, he makes it clear in his deposition that these

restrictions were  based solely upon the claimant’s subjective complaints of increased

pain while performing these activities.  On October 21, 2004, Dr.  Carson released the

claimant to return to driving a truck.  Although he stated that he gave the claimant

the release at the claimant’s request, he saw no medical contraindication for the

claimant engaging in this type of  employment.

 The record shows that the claimant, in fact,  returned to employment with the

respondent, in the latter part of October or the first part of November of 2004, and

worked some 56 hours. The claimant’s testimony also indicated that shortly after he
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quit this position with the respondent, he drove a truck (at least part time) for

approximately three weeks for B&B Trucking.  The only evidence presented to explain

why the claimant did not continue in either of these positions is his own testimony

that these positions increased his cervical pain.

On November 16, 2004, the claimant was evaluated (at the respondent’s

request) by Dr. Jeffrey Pardee.  Dr. Pardee is an occupational medicine specialist in

Oklahoma.  Dr. Pardee is apparently used as a respondents’ medical expert in

Oklahoma Workers’ Compensation claims and is occasionally used in this capacity by

respondents in Arkansas Workers’ Compensation claims. After his evaluation, Dr.

Pardee  concluded that the claimant did not require any further medical evaluation or

treatment for his compensable injury and was physically capable of returning to work

without any limitations or restrictions.  He further indicated that, on his physical

examination,  the claimant exhibited some signs of possible “symptom magnification.”

On March 8, 2005, the claimant was evaluated by Dr. Michael Standefer.  Dr.

Standefer is a highly competent neurosurgeon. Upon his review of the various tests

performed on the claimant and his physical evaluation of the claimant, he concluded

that the claimant had no surgically treatable defect of his cervical spine and

diagnosed the claimant’s neck pain as being attributable to a musculoskeletal or soft

tissue strain of the neck or cervical spine. The only objective finding that he noted

on his physical examination was some mild “redness” of the skin and a slightly

thickened feel to the skin in this same area.  However, it appears that although he

was unable to ascertain the exact etiology of this observed abnormality, he did not

appear to attribute it to the claimant’s compensable cervical injury.  Dr. Standefer

released the claimant from any further neurosurgical  care or evaluation and

returned the claimant to the care of Dr. Carson.  
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Clearly, pain alone, can be a sufficient basis to support an award of  disability.

Unlike impairment, there is no prohibition against the consideration of pain in

determining the existence or extent of  “disability,” either temporary or permanent.

There is no statutory requirement that “disability” be based solely  upon “objective

findings.”  However, when a determination of the actual existence and extent of

disability is based on subjective findings, such as pain, the credibility of the claimant

in his description of these subjective factors, becomes a primary consideration.

After consideration of all the evidence presented, it is  my opinion that the

claimant’s testimony concerning the nature and magnitude of his subjective complaints

(primarily pain) is not sufficiently credible to prove that he has continued to be

temporarily  totally  disabled from performing all forms of regular gainful employment

on and after November 20, 2004.  

At the hearing, the claimant testified that he continued to experience severe

pain in his neck or cervical spine that increased with numerous activities, including

prolonged sitting or standing.  He also describes continued episodes of severe muscle

spasms and swelling in his neck.  He stated that his pain continued to require frequent

use of narcotic medication for relief.  He indicates that he has essentially had no

improvement in his symptoms and may have actually worsened even after seven months

of rest and conservative medical treatment.

Throughout the claimant’s numerous physical examinations, no physician has

noted the presence of muscle spasms or swelling involving the claimant’s neck or

cervical spine. The most that had been observed is a “tightness” in the claimant neck

that has been noted by Dr. Carson. In his deposition, Dr. Carson admitted that this

“tightness”    unlike muscle spasms was a finding that would come under the claimant’s

voluntary control.  Repeated radiographic studies and the repeated physical

examinations have failed to show any change in the normal lordic curve of the
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claimant’s cervical spine.   The claimant’s numerous examinations have also failed to

indicate even any significant limitation on range of motion of his cervical spine. The

evidence presented simply shows that the claimant’s subjective disabling complaints

continue to far exceed his objective findings.  In light of the proven nature and

extent of his actual physical injury, seven months of rest and conservative care  would

be reasonably expected to substantially relive his symptoms and complaints.

In reaching my finding on the claimant’s entitlement to continued temporary

total disability benefits, I do not find that the claimant is not experiencing any

continuing difficulties as a result of his compensable injury.  Rather, I only find that

he has failed to prove that these continuing difficulties are of sufficient scope and

magnitude to prevent him from performing any form of regular gainful employment

for which he was otherwise qualified.  In this regard, I would note that the claimant

must not only prove the presence of difficulties sufficient to prevent him from

returning to his preinjury position, as a truck driver, but must further prove that

they are sufficient to present him from performing any and all regular forms of

regular gainful employment for which he is qualified.  

III. ADDITIONAL MEDICAL EXPENSES

The final issue concerns the claimant’s entitlement to additional medical

services, at the respondents’ expense.  Although the stipulations reflect that there

is no dispute over the payment of medical expenses incurred through November 18,

2004, the claimant’s testimony indicated that the respondents may have continued to

pay for medical services provided him for his neck or cervical difficulties by and at

the direction of Dr. Carson.  However, for the purposes of this Opinion, I will still

consider that all medical services that have been  rendered after November 18, 2004,

are in dispute. I will also consider the medical services which have been

recommended, but which have not yet been provided.
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The burden rests upon the claimant to prove that the disputed medical services

represent “reasonably necessary medical services” for his admittedly compensable

cervical injury.  In order to represent “reasonably necessary medical services” the

medical services must be necessitated by or connected with the compensable injury.

These services must also  have a reasonable expectation of accomplishing the purpose

or goal for which they are intended.  “Reasonably necessary medical services” are not

limited to those medical services intended to actually resolve or stabilize the physical

damage caused by the compensable  injury, but also extend to medical services that

are reasonably necessary to accurately ascertain the nature and extent of the injury

and to resolve or improve symptomatic complaints produced by the injury.

After consideration of all the evidence presented, it is my opinion that the

medical services provided to the claimant for his cervical complaints by and at the

direction of Dr. Carson  after November 18, 2004, represent “reasonably necessary

medical services” for the admittedly compensable cervical injury.  In reaching this

conclusion, I recognize in his report of November 16, 2004,  that Dr. Pardee

expressed the opinion that the claimant required no further medical evaluation,

testing, or treatment for his compensable injury.    However, I would note that Dr.

Pardee has no particular expertise in the area of medicine associated with these

injuries that would exceed that of Dr. Carson and, in fact, has substantially less

medical expertise in the area of medicine associated with these injuries than that

possessed by Dr. Standefer.  He has also seen the claimant on only one occasion.   I

simply find that the opinions of Dr. Carson and Dr. Standefer are entitled to the

greater weight and credit.

The evidence shows that the medical services provided to the claimant for his

cervical difficulties by and at the direction of Dr. Carson, were of a type and nature

commonly employed by the medical community in this area for the evaluation and
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treatment of cervical injuries, such as that experienced by the claimant.  The

conservative treatment provided by Dr. Carson in the form of various types of

physical therapy, neuromuscular stimulation, and oral medication  are also  commonly

employed by the medical community in this area for the treatment and symptomatic

relief of soft tissue cervical injuries, such as that experienced by the claimant.  The

neurosurgical consultation and evaluation that was performed by Dr. Standefer, at the

request of Dr. Carson, is  also a common medical practice for cervical injuries and

difficulties, to insure that no disc or cord injury had been missed.  The

electroneurological studies (EMG/NCV), which have been  recommended by both Dr.

Carson and Dr. Standefer, would also be medically reasonable and  appropriate to

accurately ascertain the nature and extent of the claimant’s admittedly compensable

injury.  The fact that this testing may ultimately show that the claimant’s right upper

extremity difficulties are not causally related to his compensable injury,  is not

sufficient grounds in and of itself, to deny the claimant this recommended evaluation.

As has Dr. Carson indicated such a test is necessary to either confirm or eliminate an

injury to the claimant’s brachial plexus in the accident of August 27, 2004, as the

cause of his lower extremity complaints. The recommended referral by Dr. Carson for

an evaluation and possible treatment by a chronic pain management treatment

specialist for relief of the claimant’s  chronic cervical symptoms is also commonly

recognized by the general medical community as appropriate for injuries such as that

experienced by the claimant.  

Pursuant to Ark. Code Ann. §11-9-508, the respondents are liable for the

reasonable expense of these medical services.  This liability is subject to the medical

fee schedule established by this Commission.  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this
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claim.

2. On August 25 and August 27, 2004,  the relationship of employee-

employer-TPA  existed between the parties.

3. On these dates, the claimant earned wages sufficient to entitle him to

weekly compensation benefits of $453.00 for total disability and

$340.00 for permanent partial disability.

4. The claimant has failed to prove by the greater weight of the credible

evidence that he sustained a “compensable injury” to his neck or cervical

spine on August 25, 2004.    Specifically, he has failed to prove the

occurrence of a physical  injury to this portion of his body that arose out

of and occurred in the course of his employment on that date, that was

caused by a “specific incident” and that is identifiable by time and place

of occurrence.  Therefore, the claimant would not be entitled to any

benefits, under the Act, for this alleged compensable injury.

5. On August 27, 2004, the claimant sustained a compensable injury to his

neck or cervical spine.  

6. There is no dispute over the payment of medical expenses incurred for

this compensable injury through November 18, 2004.

7. The medical services provided the claimant for his cervical difficulties

by and at the direction of Dr. Randall Carson, including the evaluation by

Dr. Michael Standefer, represent reasonable and necessary medical

services  for the claimant’s admittedly compensable neck or cervical

injury of August 27, 2004.  The medical services recommended to the

claimant for his cervical difficulties by Dr. Randall Carson, including

electrodiagnostic studies of his right upper extremity and an evaluation

and possible course of treatment by a chronic pain management
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specialist,  also constitute reasonably necessary medical services for his

admittedly compensable neck or cervical injury. The expense of these

additional medical services shall be the liability of the respondents

herein, pursuant to Ark. Code Ann. §11-9-508. However, the respondents

liability is limited by the medical fee schedule established by this

Commission.

8. There is no dispute over the payment of temporary total disability

benefits accruing through November 19, 2004.  The claimant has failed

to prove by the greater weight of the credible that he continued to be

rendered temporarily totally disabled, as a result of the effects of the

admittedly compensable cervical injury on and after November 20, 2004.

Specifically, he has failed to prove that this admittedly compensable

injury has prevented him from performing all forms of regular gainful

employment for which he was otherwise qualified, on and after

November 20, 2004.   

9. The respondents have controverted the claimant’s entitlement to the

payment of any medical services that were  incurred after November 18,

2004 and any temporary total disability benefits accruing on and after

November 20, 2004.  

10. As no controverted benefits have herein been awarded directly to the

claimant, no controverted attorney’s fee can be awarded to the

claimant’s attorney.  

ORDER

The respondents are liable for the expense incurred by the claimant as a result

of medical services provided and recommended to him by Dr. Randall Carson, after

November 18, 2004.  These medical services specifically include evaluations and
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examinations by Dr. Carson, oral medication (anti-inflammatories and pain medication)

prescribed by Dr. Carson, electromuscular stimulating devices prescribed by Dr.

Carson, the neurosurgical consultation and evaluation by Dr. Standefer that was

performed upon referral from Dr. Carson, the electroneurological studies on the

claimant’s right upper extremity that have been recommended by Dr. Carson, and the

evaluation of the claimant by a chronic pain management specialist that has been

recommended by Dr. Carson.  The respondents’ liability for these services is limited

by the medical fee schedule established by this Commission.

For the reasons heretofore set forth in this Opinion, the claimant’ s request

for temporary total disability benefits must be and hereby is denied and dismissed.

For the reasons heretofore set forth in this Opinion, no controverted

attorney’s fee can be awarded to the claimant’s attorney. 

All benefits herein awarded, which have heretofore accrued, are payable in a

lump sum without discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


