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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on October 7, 2005,
at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE JIM R. BURTON, Attorney at Law, Jonesboro,
Arkansas.

Respondent represented by the HONORABLE MELISSA ROSS, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On July 27, 2005, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions regarding the issues.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Debbie Moore, the claimant, and Denise Cook, coupled with medical

reports and other documents comprise the record in this claim.
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DISCUSSION

Debbie Moore, the claimant, with a date of birth of July 19, 1955, has been employed as a

cook by respondent since August 1, 1988.  Claimant acknowledged that she had suffered two (2)

prior work-related injuries, one while employed at the school district, and one while employed as

a cook at Griffin Petroleum, in Trumann, Ark.  Claimant denied ever having sustained an injury

to her low back prior to September 24, 2004.

Claimant asserts that on the Friday, September 24, 2004, she suffered an injury to her low

back within the course and scope of her employment.  Claimant’s hours at work are from 8:00

a.m. to 1:30 p.m.  In describing the injury which as the basis for the present claim, the testimony

of the claimant reflects:

My job duties included that day was vegetables and fruits,
fries, and garbage.  So, once I got through with the vegetables and 
the fruits, I moved on to the fries and then I had to take care of the 
garbage.

So the, once - we have three lunch times, 11:00, 11:30, and
12:00, so in between all these three lunch lines, I have to take the 
garbage containers out of the cafeteria out to the back dock.  We had
a bunch of containers.

And if I have time between the frying and the garbage, then
I take the two cans we’ve got out back to the dumpster.

And you have to throw it up in the dumpster and go back and 
get some more.  And on the last lunch line, the 12:00, when they’re in
their lunch around 12:30, when I was carrying out the last of the trash,
somehow, is when I must have hurt my back, because after I got home 
is when I realized I couldn’t get out of the car.  My daughter is the one 
that had to come and help me out of the car. (T. 9-10).

Claimant is 5'3" in height.  Claimant testified that when throwing the trash bags in the dumpster, 

the lid of the dumpster is above her head.  As a consequence, when throwing the trash bags in the
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dumpster she hurl them over head.    In describing the weights of the trash bag that were thrown

in the dumpster, claimant testified:

Well, I know they weigh more that 10 pounds of potatoes.  
That’s about the way I can answer it.  I know they weigh more than 
that.  And if we used paper that day, it’s real heavy.  What I mean by
that, if we have to use styrofoam plates, we have lots of trash on that
day.(T. 11).

Claimant observed that on the date of her injury she had done two lunch lines and was on

the third lunch line when she suffered her injury.  Claimant testified that she worked non-stop. 

Regarding the employment activities that she participated in after throwing the trash in the

dumpster, claimant testified:

At lunchtime, I have to take the trash out.  I had to finish up
with the fryers, clean that up, and then I have to mop that area there 
and make sure the trash cans are put up and generally clean that area
where I’m working.

And mop the floor and sweep and stuff like that. (T. 17)
    

Claimant asserts that her pain started before she got home. (T. 17-18)  Claimant candidly

acknowledged that she was unaware that she had injured herself until she arrived home from

work:

I don’t know.  That’s what I’m telling you - I did not know 
that I was hurt until after I got home because once I got through with
my trash, I had to go on in and finish cleaning up and taking care of
other things.  You didn’t stop - you just kept going you kept going, and 
then when it was time to go home, we get in our cars and we go home. (T. 12).

Claimant noted that when she sat in her car to go home was the first time she had an opportunity

sit down following her work activities.  The testimony of the claimant reflects that they are

suppose to get a break in the afternoon, however taking it depended on the amount of work that
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had to be done.  

Claimant testified that because she was unable to get out of her car once she arrived

home, she “honk the horn” for her daughter, who came out to the car to assist her:

. . . . . ..and once I got my legs out, then I could - she helped me 
stand up.  I went straight to the shower. (T. 12).

Claimant explained that at the time she arrived home her physical difficulties which required the

assistance of her daughter was the fact that she was unable to turn her back, which was

throbbing.

Claimant acknowledged that she did not obtain medical treatment for her back during the

weekend after she arrived home Friday, September 24, 2004.  Claimant maintains that she

reported her injury to her supervisor, Denise Cook, the very first thing on Monday, September

27, 2004.  After reporting the injury to her supervisor claimant was directed to main office of the

school and spoke with the individual responsible for handling work-related injuries, Ms. Shelly

Dean.  Thereafter claimant was directed to Dr. Arnold Gilliam.

The testimony of the claimant reflects that following her initial evaluation by Dr. Gilliam,

she was later referred for further diagnostic studies, to include a lumbar CT scan on October 1,

2004, which disclosed a herniated disc at L5-S1.  Claimant asserts that she was taken off work by

Dr. Gilliam, and later referred by same to Dr. Mario Cauli, who prescribed physical therapy. 

Claimant’s testimony reflects that she attended physical therapy two to three times per week for

four to six weeks.  The claimant underwent a nerve conduction study, which was within normal

limits.  

The medical evidence reflects that the claimant was seen in neurosurgery consultation, on
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November 24, 2004, by Dr. Rodney T. Routsong, D.O., at the request of Dr. Cauli.  Claimant’s

testimony reflects that following the evaluation by Dr. Routsong she returned to the care and

treatment of Dr. Cauli and has remained so since.  Claimant testified that her current treatment

measures relative to her low back injury include Soma and Skelaxin.  

Claimant noted that when she was released to return to work she begin wearing a back

brace which she already had at home.  Regarding the back brace, claimant’s testimony reflects:

This is a back brace that, when I was told that I could go
back to work, I had this at home.  This was mine, and my boss
wanted to order one for me for the school, so I’d have two, because
I can’t work without this.  My back won’t allow me to work without
this.  My back won’t allow me to work without it, so I wear it all 
the time, and I’ve not went to work one day without it. (T. 15).

Claimant has returned to work and is discharging her regular job duties.  Regarding the current

status of her back, claimant’s testimony reflects:

It would be tired because I go home and do the same thing
every day since I got hurt - hot shower, heating pad, and exercises the
PT people told me to do.  I’ve done that non-stop - everything they’ve
told me to do, and then some nights.  If it’s really, really hectic in the 
kitchen and I’m really tired, I’ll have spasms at night.  I take a Soma
every night for my back so I can rest.  And there’s been times that I’ve
had to sleep in the back brace to keep it from hurting - not all the time,
but I have had to do that. (T. 16).

Claimant’s testimony reflects that she has not experienced any similar subsequent incident to that

had on her arrival home on Friday, September 24, 2004.  

The testimony of the claimant reflects that she had seen her primary care physician, Dr.

Sanders McKee, on Tuesday, September 22, 2004, for a regular check-up.  During the afore visit,

claimant testified that she told Dr. McKee that her back “ was making spasms” at night which

interrupted her sleep.  As a consequence of the afore, claimant maintains Dr. McKee order the
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Skelaxin.   Claimant concedes that she had experienced muscle spasms in her lower back prior to

Friday, September 24, 2004.   Regarding her discussion of her back trouble with her supervisor,

Ms. Cook, prior to September 24, 2004, claimant testified:

On Tuesday, I went to the doctor, and on Wednesday, 
another co-worker was having - they were talking about her having
back pain and we were all standing around and I said something to
the effect that this is what my doctor gave me for my muscle spasms
and I wrote it down on a piece of paper for the other co-worker. (T. 19).

  
Claimant’s testimony reflects regarding her decision not to seek medical treatment after

arriving home on Friday, September 24, 2004:

I figured once I got in, took a shower, and got on a heating
pad, that’s the normal thing anybody would do, that I would be all
right.  It didn’t work. (T. 19).

Claimant noted that while she stayed on the heating pad and it the hot shower, her pain was not

relieved.     

Claimant asserts that she did not receive wages from respondent from October through

December 2004.  Claimant added that she did not receive a check until January 15, 2005. 

Claimant noted that after using her nine days of sick leave she did not receive any pay from

respondent until the January 15, 2005, date.  Claimant received blank pay stubs from respondent

after using her sick leave days.

Respondent provides payroll records relative to the claimant reflecting leave without pay

from October 15, 2004, through December 31, 2004.   Claimant attributes the afore to her

inability to work due to her injury and while obtaining medical treatment.  Periods of none work

or reduced earning were the product of either illness or claimant’s back complaint.  Claimant
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explained regarding those periods in 2005:

Well, there has been some time after that, as well, that I had
called in because my back was stiff or that I felt that I just couldn’t
work. 

I did call in on those dates and it would have been documented. (T. 25).

Claimant’s testimony reflects that documents completed in connection with absence from work

would reflect either “personal illness” or whatever the case might be.

Ms. Denise Cook, cafeteria manager for Nettleton School District, testified that she is the

claimant’s supervisor and was so in September 2004.  Regarding the reporting by the claimant of

an injury, Ms. Cook’s testimony reflects that the same was had on Monday, September 27, 2004:

She came in and she told me that she had been in pain all week-
end, and that she thought she had hurt her back at work Friday. (T. 29).

Ms. Cook testified that she usually remained at work until 2:00 or 2:30 p.m., such that she was

available for the claimant to contact her after claimant arrived home.  Also, Ms. Cook noted that

she was reachable over the weekend via telephone. 

The medical in the record reflects that when seen on Monday, September 27, 2004, by Dr.

Gilliam, claimant provided a history of the September 24, 2004, low back work injury.  In

addition to being provided Soma and darvocet , x-rays were obtain of the claimant’s lumbar

spine and she was directed to obtain bedrest for three days. (CX. #1, p. 4).  Claimant was again

seen by Dr. Gilliam on September 30, 2004, continuing to complain of low back pain.  During

the afore visit, muscle spasms were recorded under the neurological portion of the exam.   The

office note also reflects an entry of October 1, 2004, regarding a prescription of lortab 5, being

called in to the pharmacy. (CX. #1, p. 3).
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On October 1, 2004, claimant underwent a CT scan of her lumbar spine at NEA Clinic,

which was ordered by Dr. Gilliam.  The CT scan report reflects, in pertinent part:

3.   Lumbar spine osteoarthristis as described.
4.   Central spondylosis and herniated nucleus pulposus L5-S1
      with secondary borderline acquired lumbosacral spinal canal
      stenosis.  Recommend clinical correlation as to the significance
      of the above described findings. (CX. #1, p. 2).

Following the CT scan, the medical reflects that the claimant was referred by Dr. Gilliam to Dr.

Cauli for further treatment based on his diagnosis of a HNP. (CX. #1, p. 1).  

On October 14, 2004, claimant underwent nerve conduction testing at NEA clinic

pursuant to the directions of Dr. Cauli.(RX. #1, p. 2-4).  Claimant was later referred by Dr. Cauli

to Dr. Rodney Routsong at Mid-South Neurosurgery, Inc.

Claimant was initially seen by Routsong on November 24, 2004, pursuant to the above-

referral.  Following his evaluation of the claimant, Dr. Routsong’s impression of the claimant’s

complaint, as reflected in the November 24, 2004, reports was that of lumbosacral sprain,

lumbosacral somatic dysfunction being prominent at the left sacroiliac joint, and no sign of

lumbar radiculopathy or myelopathy.   In addition to noting the result of his physical

examination, the November 24, 2004, report of Dr. Routsong reflects:

RECOMMENDATIONS:
1) Review of lumbar CT scan - this study shows some multilevel

osteoarthritic changes.  Some mild disc bulging and foraminal
stenosis is noted at the right L5-S1 region.  Neurologically the
patient is normal and is asymptomatic for this.  I see no sign
of nerve or cauda equina compression.

2) Appropriate regular use of non-steroidal anti-inflammatory agent.
3) Appropriate use of muscle relaxants in the evening.
4) Continue physical therapy program.
5) Continue home moist heat treatments as discussed with the patient.
6) Consider lumbar support.
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7) Appropriate activity alteration, posturing, and back care- 
discussed with the patient.

8) Approximately 30 minutes was spent with the patient today 
evaluating her and discussing her problems and treatment 
alternatives.  I see no sign of nerve compression.  I do not 
recommend neurosurgical intervention.  The medical decision
making process was explained to patient today.  Hopefully
conservative measures will help her gain better control. (RX. #1, p. 5)

The record reflects a May 16, 2005, office note by Dr. Cauli relative to the claimant.  The

clinic note reflects, in pertinent part:

Ms. Debbie Moore returns to the Neurology Clinic for follow-up.  She
has low back pain, chronic, doing good with Soma for muscle relaxation.
She is still on light duty work, although functional.. . .

ASSESSMENT:   Low back pain.  She will continue the light duty work.
She will continue the Soma three times a day.  She will have a Nerve 
Conduction Study/EMG of both upper extremities to rule out entrapment
neuropathy/polyneuropathy given the fact that she is diabetic.  She will 
return in neurological follow-up in two months. . . . .  (RX. #1, p. 3-4).

Both Dr. Arnold Gilliam and Dr. Sanders McKee, the claimant’s primary care physician, were

copied on the May 16, 2005, office note by Dr. Cauli.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence, and

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On September 24, 2004, the relationship of employee-employer existed between 

the parties.

3. On September 24, 2004, the claimant earned wages sufficient to entitle her to
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weekly compensation benefits of $181.00/$154.00, for temporary total/permanent partial

disability.

4. On September 24, 2004, the claimant did not sustain an injury arising out of and 

in the course of her employment.

CONCLUSIONS

Claimant asserts that she suffered an injury to her low back while discharging

employment duties of taking out the trash September 24, 2004.  As a consequence of the afore,

claimant maintains that she required medical treatment and was off work for a period of time,

thereby entitling her medical and temporary total disability benefits at the expense of respondent. 

Claimant seeks the afore benefits as well as controverted attorney fees.  Respondent deny that the

claimant suffered a compensable injury on or about September 24, 2004, while within its

employment.

The instant claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.  More precisely, the

claimant maintains that the injury she suffered to her low back occurred on Friday, September 24,

2004, when she threw the trash into the dumpster. 

In order to establish a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence claimant must satisfy the requirement of Ark. Code

Ann. §11-9-102 (4)(A)(i): proof by a preponderance of the evidence of an injury arising out of

and in the course of employment; proof by a preponderance of the evidence that the injury caused

internal or external physical harm tothe body which required medical services or resulted in
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disability or death; medical evidence supported by objective medical findings, as defined in Ark.

Code Ann. § 11-9-102 (16), establishing the injury; and prood by a prepondrance of the evidence

that the injury was caused by a specific incident and is identifiable by time and place of

occurrence.  Should the claimant fail to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to establish the

compensability of the claim and compensation must be denied.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

It is not disputed that the claimant discharged her regular job duties in the employment of

respondent on Friday, September 24, 2004.  Claimant’s shift commenced at 8:00 a.m. and

concluded at 1:30 p.m.  Further, there is not a dispute regarding the claimant’s employment

activities on September 24, 2004, to include the fact that she carried the trash out on three (3)

different occasions.  Claimant acknowledged that she did not experience any pain in her low back

at work after performing the task regarding the trash.  Further, the testimony of the claimant

reflects that after the last time of taking the trash out she continued work for approximately one

hour:

. . .  I had to finish up with the fryers, clean that up, and then
I have to mop that area there and make sure the trash cans are put up
and generally glean that area where I’m working. (T. 17).

Claimant’s activities included mopping the floor and sweeping her work area.  Claimant did not

experience pain in her low back until she was traveling home from work on September 24, 2004.

In Edens v. Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d 369 (2001), the Arkansas

Supreme Court noted that it is not a prerequisite to compensability that the claimant identify the

precise date upon which an accidental injury occurred, but rather must only prove that the
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occurrence of the injury is capable of being identified.  In the instant claim, the evidence dose not

preponderate that the product of the claimant’s need for medical treatment or inability to engage

in gainful employment on or after September 27, 2004, was the lifting of the trash bag at work on

September 24, 2004.  Indeed, the testimony in the record reflects that at the time claimant

underwent an annual physical under the care of her primary care physician on Tuesday,

September 21, 2004, she relayed complaints of low back pain which interfered with her sleep and

produced “spasms” in her low back.  Claimant was prescribed Skelaxin by her primary care

physician as a result of the afore.

Claimant did not seek medical treatment during the weekend following the conclusion of

her Friday, September 24, 2004, work week.  Instead, the testimony of the claimant reflects that

she utilized a heating pad and hot showers to alleviate her low back symptoms.  On Monday,

September 27, 2004, claimant reported to her supervisor that she had been in pain all weekend

and that she thought that she had hurt her back at work on Friday, September 24, 2004.

Diagnostic studies performed in conjunction with the claimant’s medical treatment after

September 27, 2004, disclosed the presence of mild degenerative change of the lower spine, SI

joints and hips.  NCV/EMG studies on October 14, 2004, normal results.  The neurosurgical

consultation relative to the claimant’s complaints resulted in the impressions of lumbosacral

sprain and lumbosacral somatic dysfunction prominent at the left sacroiliac joint.

The claimant has failed to sustain her burden of proof by a preponderance of the evidence

in the record that she suffered an injury arising out of and in the course of employment on

September 24, 2004, which caused internal or external physical harm, and was caused by a

specific incident identifiable by time and place of occurrence.  This claim is respectfully denied
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and dismissed.

IT IS SO ORDERED.

__________________________________________
Andrew L. Blood, Administrative Law Judge


