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Hearing before Administrative Law Judge J. Mark White on April 7, 2005, in

Texarkana, Miller County, Arkansas.

Claimant represented by Mr. Greg Giles, Attorney at Law, Texarkana, Arkansas.

Respondents represented by Ms. Carol Worley, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On April 7, 2005, the above-captioned claim came on for a hearing in

Texarkana, Arkansas. A pre-hearing conference was conducted on March 7, 2005,

and a Prehearing Order was entered that same day. A copy of the March 7, 2005,

Prehearing Order has been marked as Commission Exhibit No. 1 and made a part

of the record herein without objection. At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set forth

in the Prehearing Order.

The parties stipulated that the Arkansas Workers’ Compensation
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Commission has jurisdiction of this claim; that the employee-employer-carrier

relationship existed at all relevant times, including January 22, 2002; that on January

22, 2002, the claimant sustained a compensable injury to his low back and neck; and

that respondents accepted the January 22, 2002, injuries as compensable and paid

benefits, including a 5% permanent partial impairment rating.

The parties agreed that the issues to be presented were whether additional

medical treatment, specifically a discogram, is reasonably necessary in connection

with the compensable injury; whether the claimant is entitled to additional

permanent partial disability benefits; and controversion and attorney’s fees. All

other issues including wage-loss disability were reserved. Because wage-loss

disability was not at issue, the Second Injury Fund was excused from participation

in this hearing.

The claimant contends that he sustained compensable injuries to his back,

neck, right shoulder, and left knee on January 22, 2002; that he has sustained

anatomical impairment to his neck and back and that he should be awarded benefits

associated with that impairment; and that he is entitled to additional medical

treatment associated with his compensable injuries, specifically a discogram.

Respondents contend that all appropriate benefits have been paid with

regard to this claim; that the claimant was released to return to work in a full-duty



-3-

capacity by Dr. Carle; that the claimant underwent a functional capacity evaluation

which demonstrated submaximal effort; that the claimant is not entitled to further

benefits; that additional medical treatment is not reasonably necessary in connection

with the compensable injury; and that the impairment rating assigned by Dr. Long

associated with the claimant’s cervical spine was based on degenerative findings

and was not supported by objective findings associated with a compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are hereby made in accordance

with Ark. Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The claimant has failed to prove by a preponderance of the evidence that

additional medical treatment, specifically a discogram, is reasonably
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necessary in connection with the compensable injury.

4. The claimant has proven by a preponderance of the evidence that he has

sustained permanent impairment to the cervical spine in the amount of 5%

to the body as a whole.

5. The claimant has proven by a preponderance of the evidence that the

existence and extent of his cervical spine permanent impairment is supported

by objective and measurable physical findings. 

6. The claimant has proven by a preponderance of the evidence that his

compensable injury is the major cause of his cervical spine permanent partial

impairment. 

7. The claimant has therefore proven by a preponderance of the evidence that

he is entitled to additional permanent partial disability benefits in the amount

of 5% to the body as a whole.

8. The respondents have controverted all benefits sought herein.

DISCUSSION

I. History

The claimant sustained compensable injuries to his low back and neck on

January 22, 2002, when the forklift he was driving was rear-ended by a pick-up
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truck. The claimant testified that he was wearing a seatbelt at the time, and the force

of the impact “just did me forward and then kind of snatched me back.” The impact

was severe enough to cause both of the truck’s airbags to deploy, though damage

to the forklift was minor.

He was treated that day by Dr. William Dedman, who diagnosed him with

acute lumbar strain and prescribed medication. The next week, the claimant’s

condition had not improved, and Dr. Dedman recommended two weeks of physical

therapy. He also noted tenderness in the right shoulder. A few weeks later, Dr.

Dedman referred the claimant to Dr. Jay Lipke. Dr. Likpe diagnosed cervical and

lumbar muscle strains and continued the physical therapy begun by Dr. Dedman.

An MRI scan performed February 27 revealed degenerative disk disease at C5-6, C6-

7, and L5-S1, with disk bulges at C6-7 and L5-S1. Dr. Lipke read the scans as

revealing a herniation at C6-7 but not at L5-S1. He recommended a series of cervical

and lumbar epidural steroid injections; the injections brought some improvement,

but the claimant continued to complain of pain in his neck and low back. 

Because of the continued complaints, Dr. Lipke referred the claimant to Dr.

John Wilson for a surgical evaluation. Dr. Wilson ordered a functional capacity

evaluation, performed July 2, that noted an “unreliable effort” by the claimant and

concluded he was capable of medium-level work. At the request of Dr. Lipke, Dr.
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Wilson also ordered a myelogram and CT scan, performed by Dr. Jim Moore on

September 17. The findings of the myelogram were limited due to the claimant’s

“inability to maintain proper position due to severe back pain.” The CT scan

revealed degenerative changes at C3-4 and C4-5, and moderate disk bulges at C5-6,

C6-7, and L5-S1. Based on all these findings, Dr. Wilson opined that the claimant did

not need surgery, and that a return to work would “probably improve” his

condition. He released the claimant to return to work on October 4 with a

permanent impairment rating of 5% to the body as a whole due to the bulging disk

at L5-S1. The claimant returned to Dr. Wilson several days later, but Dr. Wilson only

gave him a prescription for Darvocet. 

The claimant was then evaluated by Dr. Edward Saer on November 1. Based

on this initial visit, Dr. Saer opined that the claimant had reached maximum medical

improvement and did not need surgery. The claimant returned to Dr. Saer on

February 4, 2003, with renewed complaints, and Dr. Saer recommended a second

lumbar MRI and physical therapy. After reviewing the new MRI scan, Dr. Saer

wrote in his March 14 note:

He presents with a difficult problem. I just do not think

there is any good, easy surgical solution. The disc

problem at L4-5 (as noted on MRI) is probably where he

is getting most of his symptoms. It might be helpful to

do a targeted ESI at that level, or perhaps even consider

one of the minimally invasive procedures such as
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nucleoplasty. I would recommend that we get him to

see one of the pain management physicians for

evaluation of that.

On Dr. Saer’s recommendation, the claimant saw a pain management

physician, Dr. Sunder Krishnan, on April 3. Dr. Krishnan concluded, “I really do not

think that he is going to benefit from any sort of neuraxial injection techniques or

minimally invasive spine procedures.” He later specifically ruled out nucleoplasty,

and opined that the claimant had reached maximum medical improvement.

The claimant returned to Dr. Dedman on January 9, 2004. Dr. Dedman

diagnosed “a recurrence of a lumbar strain and back pain” and prescribed

medication. 

On February 17, 2004, at the respondents’ request, the claimant saw Dr. Scott

Carle for an independent medical evaluation. After undergoing an extensive review

of the claimant’s medical history, Dr. Carle opined that none of the claimant’s

symptoms were attributable to the compensable injury, but rather that they all

resulted from chronic degenerative changes in the claimant’s spine. Dr. Carle further

opined that no further treatment was required for the compensable injury, though

he did suggest treatment might be needed for the claimant’s “non-occupational

processes.” Based on Dr. Carle’s opinion, the respondents terminated the claimant’s

benefits as of February 25. 
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The claimant then sought treatment from Dr. Don Howard and Dr. P.B.

Simpson. A third lumbar MRI was performed March 17, with findings similar to the

two prior MRI exams. Dr. Howard’s handwritten notes are difficult to interpret, but

they appear to recommend only physical therapy and medication. Dr. Simpson

concluded, “I think nothing else needs to be done from my standpoint.” 

On a referral from the claimant’s attorney, the claimant saw Dr. Warren Long

in Shreveport for a “consultation and examination.” Dr. Long diagnosed the

claimant with cervical and lumbar spondylosis, but concluded that no surgical

treatment was indicated. Dr. Long assigned the claimant a permanent impairment

rating of 12% to the body as a whole for his cervical spine and concluded that the

claimant had reached maximum medical improvement as to his lumbar and cervical

spine. He did recommend, though, that the claimant “continue to seek medical

attention, as far as medication and management for his spinal axis.” 

On January 12, 2005, the Commission granted the claimant a change of

physician to Dr. Thomas Hart. Dr. Hart evaluated him and opined that he “more

than likely” has discogenic pain. He recommended a discogram at L4-5 and L5-S1

to determine if the disc is indeed the source of the claimant’s continued symptoms.
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II. Adjudication

A. Additional Medical Treatment

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by

the employee. ARK. CODE ANN. § 11-9-508(a). What constitutes reasonably necessary

medical treatment is a question of fact. Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994). The claimant bears the burden of proof in

establishing his entitlement to benefits under the Workers’ Compensation Act and

must sustain that burden by a preponderance of the evidence. Clardy v. Medi-Homes

LTC Serv., LLC, 75 Ark. App. 156, 55 S.W.3d 791 (2001).

The claimant contends he is entitled to a discogram as recommended by Dr.

Hart. Dr. Hart opined in his notes that the claimant “more than likely” has

discogenic pain and that a discogram would enable him to determine what course

of treatment is appropriate. 

To date the claimant has been thoroughly evaluated by at least nine

physicians, only one of whom, Dr. Hart, has recommended a discogram. None of

the claimant’s physicians, save Dr. Hart, appear to believe that further treatment

will improve the claimant’s condition. Though Dr. Hart’s opinion is plausible and

somewhat persuasive, it is not persuasive enough to overcome the overwhelming
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evidentiary weight of the opposing medical opinions. 

Moreover, I note that Dr. Hart developed his recommendation on the basis

of an apparently inaccurate history. Dr. Hart quoted the claimant as saying his

seatbelt was broken and he was thrown from the forklift when it was hit. The

claimant testified at the hearing, however, that he “was sitting there so close that my

knees was already up against the dash so it just did me forward and then kind of

snatched me back.” He then testified that he noticed pain in his back “as soon as I

got off [the forklift].” The claimant said nothing at the hearing to indicate he was

thrown from the forklift, or that his seatbelt had broken, and his testimony implies

the exact opposite. Dr. Hart also quoted the claimant as saying the truck that hit the

forklift had been “totaled,” while in his testimony the claimant said only that the

truck was “bent up pretty bad” and that “the hood and the fenders was bent.” 

Given this evidence, I find that the claimant has failed to prove by a

preponderance of the evidence that additional medical treatment, specifically a

discogram, is reasonably necessary in connection with the compensable injury.

B. Permanent Partial Disability Benefits

Permanent impairment is “any permanent functional or anatomical loss

remaining after the healing period has been reached.” Johnson v. General Dynamics,
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46 Ark. App. 188, 878 S.W.2d 411 (1994), citing Ouachita Marine v. Morrison, 246 Ark.

882, 440 S.W.2d 216 (1969). An injured employee is entitled to the payment of

compensation for the permanent functional or anatomical loss of use of the body as

a whole whether his earning capacity is diminished or not. Id. Any determination

of permanent physical impairment must be supported by objective and measurable

physical or mental findings. ARK. CODE ANN. § 11-9-704(c)(1)(B). Benefits for

permanent impairment may be awarded only upon a showing that the compensable

injury was the major cause of the impairment. ARK. CODE ANN. § 11-9-

102(4)(F)(ii)(a). 

The respondents have already accepted and paid a 5% permanent partial

impairment rating to the lumbar spine. The claimant has also been assigned

impairment ratings to the cervical spine by Dr. Warren Long. One of the impairment

ratings, 12% to the body as a whole, was based in part on range of motion

measurements, which by statute cannot be considered. ARK. CODE ANN. § 11-9-102

(16)(A)(ii). Dr. Long then issued a second impairment rating in the amount of 6%.

Though this rating was not based on range of motion, it was issued in accordance

with the Fifth Edition of the AMA Guides, while Arkansas still uses the Fourth

Edition. A.W.C.C. Rule 34 (July 1, 1995). Therefore, both of the impairment ratings

issued by Dr. Long are invalid.
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The Commission is authorized to accept or reject medical opinion and to

determine its medical soundness and probative force.  Hill v. Baptist Medical Center,

74 Ark. App. 250, 48 S.W.3d 544 (2001). The Commission is further empowered to

translate the medical evidence into a finding of permanent impairment using the

AMA Guides. Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001); Johnson v.

General Dynamics,  46 Ark. App. 188, 878 S.W.2d 411 (1994). Therefore, having

rejected Dr. Long’s assigned impairment rating, I will assign an impairment rating

relying upon the AMA Guides, 4th Edition. 

The claimant exhibits objective signs of a cervical spine injury, as

demonstrated on MRI and CT exams. There is no objective evidence of

radiculopathy, and no indication of loss of motion segment integrity. Therefore,

given the criteria of Table 73 of Chapter 3 of the AMA Guides, 4th Edition, I find that

the claimant satisfies the criteria of DRE Cerviothoracic Category II, which provides

for an impairment of 5%. I find that the claimant has proven by a preponderance of

the evidence that he has sustained permanent impairment to the cervical spine in

the amount of 5% to the body as a whole. 

This rating is based primarily on the findings of disc bulging at C5-6 and C6-7

as documented by MRI, CT, and myelogram. Therefore, I find that the claimant has

proven by a preponderance of the evidence that the existence and extent of his
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cervical spine permanent impairment is supported by objective and measurable

physical findings. 

The record does reveal complaints of back pain by the claimant prior to the

compensable injury, but I can find nothing in the record to show any complaints of

neck pain. Though the doctors do mention the degenerative changes in the cervical

spine, which were obviously pre-existing, many of the reports appear to

differentiate between the general degenerative changes and the specific disc bulges.

Given this evidence, I find that the claimant has proven by a preponderance of the

evidence that his compensable injury is the major cause of his cervical spine

permanent partial impairment. Therefore, I conclude that the claimant has proven

by a preponderance of the evidence that he is entitled to additional permanent

partial disability benefits in the amount of 5% to the body as a whole.

AWARD

The claimant has proven by a preponderance of the evidence that he is

entitled to additional permanent partial disability benefits in the amount of 5% to

the body as a whole for his cervical spine impairment. The respondents are hereby

directed and ordered to pay benefits in accordance with the findings of fact and

conclusions of law set forth herein.
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The claimant’s attorney, Mr. Greg Giles, is hereby awarded the maximum

statutory attorney’s fee on all indemnity benefits controverted,  pursuant to Ark.

Code Ann. § 11-9-715.

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §

11-9-809.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


