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STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s

entitlement to additional workers’ compensation benefits.

On December 28, 2004, a pre-hearing conference was conducted in this claim, from

which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issues to be addressed during the course of the hearing,

and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein designated a

part of the record as Commission Exhibit #1.

The testimony of David Maynard, the claimant; James William Stracener, Jr.; and Ricky
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Southern, coupled with medical reports and other document comprise the record in this claim. 

Following the hearing respondents submitted a letter brief of February 7, 2005.  Claimant

submitted a February 10, 2005, response brief.  Both brief are herein designated a part of the

record.

DISCUSSION

David Maynard, the claimant, with a date of birth of April 28, 1959, commenced his

employment with respondents on January 25, 1996, as a construction foreman.  Claimant’s

testimony reflects that he has been employed by respondents a total of twenty (20) years. 

Claimant has performed construction work since he was 17-years old.

The testimony in the record reflects that during the period January 2003 through March

14, 2003, claimant discharged the duties of a supervisor in his employment with respondents. 

Although he was a supervisor charged with the responsibility of running the job, which included

directing the activities of other employees, claimant also performed manual labor when necessary

on the job project.  Claimant’s testimony reflects that prior to March 14, 2003, he was in good

physical condition.  Claimant denies that he had any physical limitations relative to his low back

that prevented him from doing any work activity.

On March 14, 2003, claimant suffered an injury to his lumbar spine while discharging

employment duties.  In describing the mechanics of the March 14, 2003, accident, claimant

testified:

I was opening a big hole inside a building and we had a 
scaffold set up and was trying to break a piece of angle iron that 
was four and a half inches by four and a half inches by five-eights
thick and it was 20 foot long.  And I had one end of it on my shoulder
and I was climbing up the scaffold and when the other fellow helping
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me, when he picked his end up off the ground it was just instant pain
and I had to drop it.  That night I was hurting. (T. 10-11).

Claimant noted that he experienced severe pain in his low back following the incident.  Claimant

laid down on the concrete for approximately 30 minutes in an effort to shake off the pain. 

Although he got back up on his feet and continued working thereafter, he continued to

experience severe pain in his low back.

Claimant’s testimony reflects that they worked late the night of March 14, 2003, until

approximately 8:30 p.m., and that once he arrived home he went to bed.  The following morning,

March 15, 2003, claimant testified that his symptoms were just about as bad as the minute the

injury occurred.  Upon arriving at work claimant informed his boss, Grover Stracener. that he

though he had broken his back.  Thereafter arrangements were made for claimant to obtain

medical treatment.

Claimant’s testimony reflects that he was initially seen by Dr. John Williams, a

Blytheville physician, on March 24, 2003, relative to his injury.  Claimant asserts that his

treatment under the care of Dr. Williams included medication, and physical therapy.  Claimant

denies that he informed Dr. Williams on April 29, 2003, that he was “much improved”, and

noted that it was about that time that he started seeing the physician in Memphis.  Claimant

asserts that the May 9, 2003, x-rays by Dr. Manupay at Baptist Memorial Hospital of Blytheville

were the first x-ray of his back ever.  Claimant testified that he did not recall Dr. Williams

performing x-rays on March 24, 2003.  The testimony of the claimant reflects that all Dr.

Williams did on March 24, 2003, was give him some Celebrex and send him home.

Claimant maintains that when his low back pain persisted he was referred to a
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neurosurgeon in Memphis, Dr. Allen S. Boyd, who later referred him to physical therapy. 

Claimant was initially  seen by Dr. Boyd on May 19, 2003.  Dr. Boyd referred the claimant to Dr.

Manuel F. Carro in Physical Medicine and Rehabilitation Department of Semmes-Murphey

Clinic.  Claimant underwent additional physical therapy, and on July 2, 2003, underwent a FCE. 

Claimant acknowledged that on July 8, 2003, he told the physical therapist that his back had not

hurt in three days.  Claimant concedes that he may have told the physical therapist during the July

8, 2003, visit that he had been able to lift his six year daughter, who weighted 40 pounds. 

Finally, claimant acknowledged that he told Dr. Carro that he was doing better, which is included

in a July 10, 2003, report.  Claimant maintains that his back pain resumed following the three

good days that he reported to the physical therapist during the July 8, 2003, visit.

Claimant’s testimony reflects that he went deer hunting during the first of the season one

time in 2003, in the Mountain View area with several buddies.  Claimant added that the first

morning he hunted off the ground, and that by lunchtime he returned to the house and did not go

out the remainder of the time while the others hunted.

The testimony of the claimant reflects that he remained off work from March 15, 2003,

through July 2003, recovering from the back injury.  Claimant returned to his pre-injury job in

his employment with respondents.  In describing his physical condition upon returning to work in

July 2003, until December 2003, claimant’s testimony reflects:

I was - - it seemed like it was just constantly getting worse
everyday.  I may have a day or two of good days and then I would 
have some bad days again and it just progressed.  The bad days were
worse every time I had bad days.  It was repetitious work.  I just would
do it.  I mean it was just too painful. (T. 13-14).

Claimant acknowledge that he did not return to a doctor for any treatment relative to his low back
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from the time he returned to work in July 2003, until December 2003.

Claimant asserts that in December 2003, his condition worsened to the point that he had

to return to the doctor for medical treatment.  Regarding the December 2003, work activities and

the impact of same on his low back, claimant testified:

On two different occasions early in December and on the
23rd and I finally just quit going to work.  Repetitious bending over.
It had nothing to do with any weight lifting matters, it was bending
over and raising back up.  The pain was so severe that finally I 
couldn’t do it anymore.

                                                       *           *             *
Well, one particular day we was tying some rebar and it was

just constantly bending over and picking up rebar.  There’s like four
on a stick of rebar, bending over and bending over.  By lunchtime I
had to go home with the pain.  I went to the emergency room at 
Blytheville for pain but I sat in there for about three hours and I couldn’t
stand sitting in a hard chair anymore so I went home to lay down.
They took my blood pressure and stuff but they never did actually give
me anything for it. (T. 14-15).

In describing the job activities of December 23, 2003, in more details, claimant testified:

That particular day we was just repetitiously bending over
and tying rebar which is just a piece of wire that you wrap rebar
together with and it’s bending over, straighten up, bending over,
it was just too painful.(T. 15).

The testimony of the claimant reflects that his complaints during the period included low back

pain and some sensations going down his left leg.  Claimant maintains that the complaints that he

experienced from March 14, 2003, through December 2003, remained in the same location with

respect to his lower back and left leg.

Claimant left the job site on December 23, 2003, at approximately 1:00 p.m., and noted

that he was doing good to be able to walk to his truck, get in it, and drive home due to the

unbearable pain that he was experiencing, which he attributed to the repetitive nature of the job
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duties that he had been doing.  Claimant concedes that he did not experience a specific event or

incident relative to his back on December 23, 2003, that caused him to cease working, but rather,

“the constant repetition of bending over, raising up”. (T. 16).  The testimony of the claimant

reflects that between March 14, 2003, and December 23, 2003, fellow employees and supervisors

of respondent-employer were aware of the fact that his back was continuing to bother him.

The testimony of the claimant reflects that during the remainder of December 2003, and

January 2004, his physical condition reached the point that he had difficulty walking; that he

remained on the couch or in bed, and that he only got up when it was necessary.  Claimant

described his condition during the afore period as almost “bedridden”.  Claimant’s areas of

complaint were his low back and left leg.  Claimant has not worked since December 23, 2003.

Claimant’s testimony reflects that subsequent to December 23, 2003, he had five to six

doctor appointment between January 5, 2004, through May 2004.  Claimant underwent additional

diagnostic tests to include another MRI and a CT scan in late February 2004. Claimant also

received a prescription for pain pills and sleeping pills.  Claimant noted that after May 2004, the

respondents contested or controverted the payment of further medical benefits.  Claimant has not

been seen by a physician relative to his back since May 2004.

On or about February 5, 2004, claimant applied for unemployment compensation

benefits, and thereafter received same in the amount of $345.00 per week, through June 2004. 

Claimant has not worked since December 23, 2003.  Regarding his ability to work from a

physical standpoint in light of his injury and continued residuals therefrom, claimant’s testimony

reflects:

Well, that’s hard.  I’m really not sure.  When I push myself
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a little too hard I start having these tingling sensations down my leg
again.  Sometimes I just turn just right and I have pain for two or three
days and it goes away and I’m all right.  But sometimes it doesn’t, you
know, it creates pain and it lasts several days.  Sometimes I do a little
stuff and it doesn’t bother me. (T. 20).

At another point, claimant described his current symptoms:

I’ve got - - my back has got just a numb, just a pain feeling
that I can tolerate all the time.  It never completely stops.  And then
if I agitate it, like sometimes I just twist wrong, if I turn wrong and 
move certain ways it hurts bad, down my leg the pain will go and it
may last 10 minutes; it may last three days. (T. 33). 

Claimant’s testimony reflects that there was a recommendation for additional treatment by one of

his treating physicians, however he has been unable to obtain it since the claim has been

controverted.  Claimant testified that he is unable to do any exercises involving his low back due

to residuals of his injury.  Further, claimant noted that he had gained 32-pounds since April 2004.

Claimant acknowledge communicating with Mr. Steve McClellan, a claims adjuster with

respondent-carrier, regarding his back difficulties in December 2003, which had resulted in him

being unable to continue working.  Claimant wrote a letter to Mr. McClellan wherein he relayed

that he had gotten hurt again on December 23, 2003.  In explaining the letter, claimant testified:

I had spoken to him on the phone before then and the letter
was sent, I believe, on January - - it had to be after January, after I 
had been to the doctor and got a doctor’s excuse not to return to work
and hadn’t got paid.  I had spoke to him about my money, getting a 
check.  And he told me to mail him a copy of it and he’d see to it that
I received a check.

*         *        *

I wrote him a note to recollect his memory who I was when I 
sent in the copy of my orders to stay off work.  (T. 27).

Claimant denies that Mr. McClellan told him that if he thought he had another injury he should
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file another claim, but rather continued making scheduling doctor appointments.  

Claimant maintains that he did not have another injury in December 2003, and as such he

has not filed a claim.  Claimant acknowledges that he has mailed several things to the Arkansas

Workers’ Compensation Commission.  Claimant explained that when he told Dr. Carro on

January 4, 2004, that he had injured himself at work again, he simply meant that he was hurting

again, not that he had another accident.  Claimant asserts that his back never fully recovered

following the March 14, 2003, accident, and that his present status in a continuation of it. (T. 28).

Claimant’s testimony reflects that presently, his only source of income is from his father,

who is paying his bills.  Clamant has three (3) children, the youngest of which is now eight years

old and resides with him.  Claimant has a 19-year old daughter who has always lived with him

but is now in her first year at the University of Tennessee.  Claimant also has a 26-year old

daughter.  

Claimant’s employment history consist of construction work.  Claimant’s testimony

reflects that he has looked for work, however has been unable to secure employment.  Claimant

asserts that he receives the same response from potential employers, “you get a release from a

doctor and we’ll give you a job”. (T. 30).

The testimony of Ricky Southern reflects that he has been employed by respondent-

employer for 10 years.  In 2003, Mr. Southern worked as a foreman for respondent.  Mr.

Southern testified that prior to March 2003, claimant worked as a supervisor for respondent.  Mr.

Southern became aware of the claimant’s injury in March 2003, when claimant relayed that he

had hurt his back lifting some angle iron on a building.  Mr. Southern’s testimony reflects that

claimant was off work a period of time following the March 2003, injury until he return to work
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for respondent.  On those occasions when he would go by to check on the claimant while he was

off work Mr. Southern testified that claimant would be setting on the couch and appeared in pain. 

Mr. Southern testified that during the time that claimant returned to the employment of

respondents between July 2003, and December 2003, claimant continued to have some problems

with his back:

Yes, sir, he continued to complain.  He said, I have a 
problem with my back. 

       *          *         *

I know some of the things that he was able to do before he 
would let other people do them because he didn’t feel like he was
capable of doing them.  (T. 37-38).

Mr. Southern testified that he was aware that claimant’s continuing problems with his back

worsened in December 2003.

James William Stracener, Jr., testified that he has been employed by respondent for nine

years.  Mr. Stracener is part of the family that owns respondent-employer.  Mr. Stracener’s

testimony reflects that at the time he begin working for respondent claimant was already

employed.  Mr. Stracener described the claimant as a conscientious employee as far as working. 

Mr. Stracener ‘s testimony reflects that he was informed of the claimant’s March 2003, back

injury, and that claimant was off work from March 2003, through July 2003, as a result of same. 

The testimony of Mr. Stracener further reflects that claimant returned to the employment of

respondent in July 2003, and continued discharging employment duties until December 2003.

The medical in the record reflects that claimant was seen by Dr. John Williams, a

Blytheville general practitioner, on March 24, 2003, relative to the March 14, 2003, compensable
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injury.  Following his examination of the claimant, Dr. Williams assessed the claimant’s

complaint as a lumbar musculoskeletal strain, for which he was provided medication and directed

to perform light duty and a sit down job for three days.   Claimant was seen in follow up by Dr.

Williams on April 3, 2003.  The clinic note relative to the April 3, 2003, visit reflects, in

pertinent part:

. . .  He was initially doing pretty good, but then he twisted again
the other day and had some more pains in his lumbar back and also
pain down his left leg.  There’s been no frank neurosensory deficits.
. .. (RX. #2, p.1).

Dr. Williams’ assessment of the claimant’s complaint following the April 3, 2003, visit was that

of “Lumbar back pains - Left radicular pains”. (RX. #2, p. 2).  Claimant was seen in follow-up by

Dr. Williams on several occasions.  

During a May 8, 2003, visit, Dr. Williams arranged for the claimant to undergo a lumbar

MRI scan at Baptist Memorial Hospital in Blytheville.  Claimant was seen by Dr. Williams on

May 12, 2003, and thereafter referred to Dr. Allen Boyd, a Memphis neurosurgeon, for a second

opinion.  Dr. Williams forwarded the results of the MRI to Dr. Boyd. (RX. #2).  The May 9,

2003, MRI scan reflects:

 IMPRESSION:
1) HYPERTROPHIC BONY CHANGES OF THE BODY
             OF THE VERTEBRA AS WELL AS THE ARTICULAR 

FACETS WITH A SCHMORL’S NODE AT THE LEVEL
OF L4-5, L5-S1.

2) MILD SPINAL STENOSIS AT THE LEVEL OF L3-4.
3) DIFFUSE DISC BULGE AT THE LEVEL OF L2-3 DISC 

SPACE. (RX. #3).

On May 19, 2003, claimant was evaluated by Dr. Allen S. Boyd, Jr., a Memphis

neurosurgeon, pursuant to the request of Dr. Williams.  After citing the results of his physical
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examination of the claimant, the May 19, 2003, report of Dr. Boyd reflects his impression of the

claimant’s complaint as “severe lumbar strain, possible HNP”.  The report concludes:

I certainly want to go with the nonsurgical efforts for now.
We’ll try to avoid putting him through a myelogram.  We’ll
keep him pretty much at bedrest, using a heating pad.  I gave
him Flexeril to have at bedtime.   Darvocet for pain.  Celebrex
and a back care booklet.  I”ll get him lined up to see Dr. Carro
for attempt at nonsurgical treatment. (RX. #4).

On May 28, 2003, claimant was seen by Dr. Manuel F. Carro, a Memphis physiatrist,

pursuant to the referral of Dr. Boyd.  The May 28, 2003, office note of Dr. Carro reflects, in

pertinent part:

. . .  Mr. Maynard is a construction worker.  He works for Stracener
Brothers.  He has worked hard all his life.  He was sent back to work
after he sustained a back injury doing lifting at work and he couldn’t 
do the job.  Ultimately, an MRI of the lumbar spine was done which 
showed a bulging L2-3 disc as well as mild spinal stenosis at 3-4 and
basically arthritic changes in the L4-5 as well as L5-S1 vertebrae. . . .

  . .  He does not require surgical intervention according to his MRI 
findings.  He complains basically of axial lumbar pain.  He has difficulty
sitting for prolonged periods, bending or stooping over. . . . .

PHYSICAL EXAM:   Alert and oriented male in no acute distress.  He
has limited mobility in the lumbar spine on forward flexion past 40 degrees.
He has lumbosacral muscle spasms on examination.  His straight leg
raising and crossed straight leg raising are normal.  No reflex changes,
sensory loss or muscle weakness is noted.  Toes were downgoing.  No
clonus.

ASSESSMENT:
l. Lumbosacral muscle spasms status post lifting injury. (RX. #5).

Claimant was seen in follow-up by Dr. Carro on June 26, 2003, at which time he had undergone

six (6) physical therapy sessions.  The June 26, 2003, office note reflects that claimant reported

that he twisted his back and complained of pain shooting in the left leg. (CX. #1, p. 3).
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A July 10, 2003, office note of Dr. Carro reflects that claimant had undergone a functional

capacity evaluation, was as strong as he can be, and would be returned to work without

restrictions the following Monday.(RX. #7).

Claimant did not again receive medical treatment relative to his back following the July

10, 2003, visit to Dr. Carro until he was seen by same on January 6, 2004.  Claimant credibly

testified that in December 2003, he sought medical treatment at the emergency room of Baptist

Memorial Hospital in Blytheville, however due to the delay and severity of his symptoms was

unable to remain beyond getting his blood pressure reading.  Following his examination of the

claimant during the January 6, 2004, visit, Dr. Carro assessed claimant’s complaint as “lumbar

disc syndrome”, for which he recommended that claimant remain off work for two weeks, obtain

a MRI of the lumbar spine, physical therapy, and medication. (RX. 1, p. 12).

A February 23, 2004, MRI scan of the claimant’s  lumbar spine disclosed the L5 vertebral 

body was partially sacralized and a butterfly compression deformity of the L4 vertebral body

measuring 10 mm in the anterior portion of the vertebral body measuring 24 mm.  The report

concludes with the opinion of the radiologist of “chronic L4 compression fracture deformity”.

(CX. #1, p. 5).

Following the February 23, 2004, MRI scan, claimant was seen by Dr. Carro on February

27, 2004.  The office note relative to the visit reflects:

. . . . .  I have reviewed his MRI, and he has got a compression 
fracture of L4.  This was described as a chronic L4 compression
fracture.  We need to get thin cuts and reformats of the L4 vertebrae.
I an going to give him some Tramadol for pain at 50 mg tid prn, as
well as Ambien 10 mg po q hs, #30 with no refills.  I would like
for Dr. Armautovic to take a look at him to see if he is a candidate
for kyphoplasty.  A lumbosacral corset with metal stay has been 
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prescribed.  He is to continue his physical therapy. (CX. #1, p. 4).

A March 24, 2004, lumbar CT scan relative to the claimant reflects:

IMPRESSION: LARGE INFERIOR ENDPLATE COMPRESSION
AT L4 WITH SMALL TO MODERATE SUPERIOR ENDPLATE
COMPRESSION AT THIS LEVEL, AS DETAILED IN THE 
REPORT. (CX. #1, p. 6).

On April 5, 2004, claimant was examined by Dr. Bruce M. Frankel, a Memphis

neurosurgeon with Semmes-Murphey.  The April 5, 2004, report of Dr. Frankel reflects a history

of the claimant’s March 2003, injury as well as the residuals claimant experienced since the

injury.  The report further reflects the results of the physical examination, review of prior

pertinent medical records and radiographic studies.  The report concludes:

ASSESSMENT/PLAN: Chronic L4 compression fracture.  I would
recommend a bone scan to see if there is activity here.  If there is not,
I don’t think kyphoplasty or vertebroplasty would be of benefit.  If
there is still some activity, it may have benefit in the treatment of his
chronic pain. (CX. #1, p. 8).

In a December 14, 2004, document respondent-carrier solicited the opinion of Dr. Frankel

regarding the nexus of the claimant’s complaint to the March 2003, injury and diagnostic studies

obtained in close proximity to injury.  The document reflects that Dr. Frankel noted in reviewing

the May 9, 2003, lumbar MRI scan the presence or evidence of a compression fracture at the L4

level.  Dr. Frankel directed the claims adjuster to his “attached records” in response to treatment

measures. (CX. #1, p. 9-10).

Claimant asserts entitlement to temporary total disability and medical benefits subsequent

to December 23, 2003, relative to his March 14, 2003, compensable injury.  Respondents

concede that the medical evidence does disclose objective findings of compression fractures
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subsequent to January 6, 2004, however assert that the same does not relate to the March 14,

2003, compensable injury.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical and documentary evidence, application of the

appropriate statutory provisions and case law, I make the following: 

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On March 14, 2003, the relationship of employee-employer-carrier existed among

the parties.

3. On March 14, 2003, the claimant earned wages sufficient to entitle him to weekly 

compensation benefits of $440.00/$330.00, for temporary total/permanent partial disability.

4. On March 14, 2003, the claimant sustained an injury to his lumbar spine arising 

out of and in the course of his employment.

5. In addition to prior periods of total incapacitation,  the claimant was temporarily 

totally disabled for the period beginning December 23, 2003, and continuing through the end of

his healing period, a date to be determined.

6. Claimant received unemployment compensation benefits at the weekly rate of

$345.00, for the period commencing on or about February 5, 2004, and continuing through the

end of June 2004.

7. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of March 14, 2003.

8. The respondents have controverted the payment of all workers’ compensation 
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benefits in this claim subsequent to December 23, 2003.

CONCLUSION

The compensability of the claimant’s March 14, 2003, low back injury is not disputed. 

Respondents paid appropriate temporary total and medical benefits relative to the March 14,

2003, compensable injury until claimant returned to work in July 2003.  While acknowledging

that he was released to return to work in July 2003, and in fact did do so, claimant asserts that he

continued to experience residuals of the March 14, 2003, injury and was again rendered totally

incapacitated from engaging in gainful employment on December 23, 2003.  Claimant seeks

corresponding temporary total and medical benefits subsequent to December 23, 2003. 

Respondents deny that claimant’s total incapacitation or need for medical treatment subsequent

to December 23, 2003, is related to the March 14, 2003, compensable low back injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that claimant

asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Claimant has been employed by respondent in excess of twenty (20) years.  While

claimant has been employed in the construction industry since he was 17-years old, there is no

evidence in the record to reflect that he had suffered an injury to his low back prior to the March

14, 2003, compensable injury.  The credible evidence in the record reflects that claimant

performed his job duties without physical restrictions or limitation prior to March 14, 2003. 

Although claimant was a supervisor/foreman, he performed physically demanding  manual labor

tasks along with the employees that he supervised.

Subsequent to his March 14, 2003, compensable low back injury, claimant received
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medical treatment under the care of several physicians, to include Dr. John Williams, a family

practitioner; Dr. Allen S. Boyd, a neurosurgeon; and Dr. Manuel F. Carro, a physiatrist. 

Claimant underwent diagnostic studies, to include x-rays and a lumbar MRI scan on May 9,

2003.  Claimant’s physicians pursued a conservative treatment modality which included bed rest,

restricted/limited duty, medication and physical therapy.  Claimant was ultimately released to

return to work without restrictions and as having reached maximum medical improvement as of

July 10, 2003.

Although the claimant returned to the employment of respondent in July 2003, and

continued to discharge duties through December 23, 2003, the credible evidence in the record

reflects that he continued to experience residuals of the March 14, 2003, compensable low back

injury.  Mr. Ricky Southern, another working supervisor of respondent, testified that claimant

curtailed some to the physical tasks of his job and assigned the task to other employees.  Further,

the testimony of Mr. Southern and Mr. James W. Stracener reflects that claimant continued to

complain of back pain during the period that he discharged employment duties for respondent

subsequent to July 2003.

The credible evidence preponderates that the claimant did not suffer a subsequent injury

to his low back between the point in time that he returned to the employment of respondent in

July 2003, and December 23, 2003, when he was rendered totally incapacitated from engaging in

gainful employment.  Claimant’s employment activities subsequent to his return to the

employment of respondent in July 2003, exacerbated the March 14, 2003, compensable injury to

the point that in addition to rendering claimant totally incapacitated, also necessitated further

medical treatment.
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Claimant underwent a lumbar MRI scan on May 9, 2003, pursuant to the directions of Dr.

Williams at Baptist Memorial Hospital - Blytheville, Arkansas.  The results of the MRI scan

were furnished by Dr. Williams to Dr. Boyd in conjunction to his referral of the claimant for

medical treatment relative to the March 14, 2003, compensable injury.  On January 6, 2004,

claimant returned to Dr. Carro, to whom he had been previously referred by Dr. Boyd.  On

February 23, 2004, claimant underwent another lumbar MRI scan. 

 The February 23, 2004, MRI lumbar scan was performed at Mid-South Imaging &

Therapeutics, P.A., in Memphis pursuant to the directions of Dr. Carro.   The February 23, 2004,

MRI scan disclosed compression fractures in claimant lumbar spine.  On March 24, 2004,

claimant underwent a lumbar CT scan, pursuant to the directions of Dr. Carro at the same

facility.  Thereafter, claimant was referred by Dr. Carro to Dr. Bruce Frankel, a Memphis

neurosurgeon.  Dr. Frankel reviewed the May 9, 2003, Baptist Memorial Hospital MRI lumbar

scan of the claimant and concluded that the compression fractures identified in the 2004

diagnostic studies were also present in the 2003 studies.

Respondents paid the cost of claimant’s medical treatment through April 4, 2004,

however controverted the same thereafter.  In his April 4, 2004, report, Dr. Frankel

recommended a course of treatment to address the claimant’s compensable compression

fractures.  Ark. Code Ann. § 11-9-508 (a) requires employer to provide such medical services as

may be reasonably necessary in connection with the employee’s injury.  Whether a medical

procedure or device is reasonably necessary is a question of fact.  Air Compressor Equipment v.

Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).  The evidence preponderates that the claimant’s

need for medical treatment on or after December 23, 2003, grows out of the compensable March
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14, 2003, low back injury sustained in his employment with respondents.  Respondents have

controverted the claimant’s entitlement to medical benefits subsequent to December 23, 2003.

The evidence preponderates that claimant was rendered totally incapacitated from

engaging in gainful employment on December 23, 2003, as a result of his March 14, 2003,

compensable low back injury.  Claimant sought medical treatment at the emergency room of

Baptist Memorial Hospital - Blytheville, however, due to his severe symptoms and the delay in

seeing the attending emergency physician was unable to remain for treatment.  The credible

evidence reflects that claimant was not physically capable of discharging his employment duties

even as a supervisor after 1:00 p.m. on December 23, 2003.   When seen by his treating

physician, Dr. Carro, on January 6, 2004, claimant was directed to remain off work.

Entitlement to temporary total disability benefits for an unscheduled injury is contingent

upon a showing that the claimant is completely incapacitated from earing wages within his

healing period.  Arkansas State Highway Department v. Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981).  Ark. Code Ann. § 11-9-102 (12), defines the healing period “as that period for

healing of an injury resulting from an accident”.  The evidence preponderates that claimant

suffered compression fractures in his lumbar spine on March 14, 2003, while lifting the angle

iron at work.  

Claimant remained symptomatic subsequent to the March 14, 2003, accident, even after

he returned to the employment of respondents in July 2003.  Although present in the May 9,

2003, lumbar MRI scan, the compression fractures were not identified until subsequent

diagnostic studies where had on February 23, 2004, and March 24, 2004.  Claimant has remained

totally incapacitated subsequent to December 23, 2003, within his healing period and
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correspondingly entitled to temporary total disability benefits.  Respondents have controverted

the claimant’s entitlement to temporary total disability benefits subsequent to December 23,

2003.

The evidence in the record reflects that claimant filed for and received unemployment

compensation benefits at the weekly rate of $345.00, from on or about February 5, 2004, through

late June 2004.  Ark. Code Ann. § 11-9-506, provides, in pertinent part:

(a) Any other provisions of this chapter to the contrary 
notwithstanding, no compensation in any amount for temporary
total, temporary partial, or permanent total disability shall be 
payable to an injured employee with respect to any week for which
the injured employee receives unemployment insurance benefits
under the Arkansas Employment Security Law, § 11-10-101 et
seq., or the unemployment insurance law of any other state.

(b) Provided, however, if a claim for temporary total 
disability is controverted and later determined to be compensable,
temporary total disability shall be payable to an injured employee
with respect to any week for which the injured employee received
unemployment benefits but only to the extent that the temporary 
total disability otherwise payable exceeds the unemployment 
benefits.  (emphasis added).

In the instant claim, the parties reserved the issue of the claimant entitlement to temporary total

disability benefits subsequent to February 5, 2004.  Claimant’s weekly temporary total disability

compensation rate is $440.00, while his weekly unemployment compensation rate was $345.00, a

difference of $95.00, per week.

AWARD

Respondents are hereby ordered and directed to pay to the claimant temporary total

disability benefits at the weekly benefit rate of $440.00, for the period beginning December 24,

2003, and continuing through February 5, 2004, as a result of the claimant compensable injury of
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March 14, 2003.  Said sums accrued shall be paid in lump without discount.

Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses growing out of the claimant’s compensable injury

of March 14, 2003, to include medical related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. § 11-9-715, § 11-9-801, and

WCC Rule 10.  Pursuant to Holiday Inn-West v. Coleman, 31 Ark App. 224, 792 S.W.2d 345

(1990), the claimant’s portion of the controverted attorney’s fee shall be withheld from and paid

out of the indemnity benefits and remitted by the respondents directly to the claimant’s attorney.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. § 11-9-809,

until paid.

Matters not addressed herein are expressly reserved, to include claimant’s entitlement to

temporary total disability subsequent to February 5, 2004.

IT IS SO ORDERED.

_________________________________________
Andrew L. Blood, Administrative Law Judge
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FINDINGS
1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
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CONCLUSIONS


