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STATEMENT OF THE CASE

A hearing was conducted May 27, 2005, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas Workers’

Compensation Laws.

A prehearing conference was conducted in this case on April 20, 2005, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were properly

set out in the Prehearing Order subject to an additional stipulation concerning the

applicable compensation rates, as well as claimant’s amended contention

concerning the date total disability benefits were claimed.  A copy of the Prehearing

Order was introduced without objection as  “Commission’s Exhibit 1.”

At the prehearing conference, it was stipulated that the employment
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relationship existed at all relevant times, including December 1, 2002, and that the

claim had been controverted in its entirety.  At the hearing, the parties agreed that

the claimant’s average weekly wage was sufficient to entitle him to benefits at the

rate of $346.00 per week for temporary total disability and $260.00 per week for

permanent partial disability in the event his claim was found compensable.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be determined.

Claimant contended, in summary, that he sustained a compensable injury to

his right shoulder as the result of a specific incident identifiable in time and place of

occurrence on December 1, 2004; that respondents should be held responsible for

all medical and related treatment, together with continued, reasonably necessary

medical treatment; that he was entitled to temporary total disability benefits

beginning December 4, 2004, through a date yet to be determined, maintaining that

his healing period had not ended; and that a controverted attorney’s fee should

attach to any benefits awarded.  The claimant reserved the issue of permanent

disability.

The respondents contended that the claimant did not sustain a compensable

work injury arising out of and during the course of his employment as defined by

Arkansas law.  Respondents contended that the claimant could not prove the

existence of a work-incident.  Additionally, respondents asserted that any shoulder
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problems that the claimant may have been experiencing were the result of pre-

existing problems which were not attributable to the work environment.  Finally,

respondents contended that there was no objective medical findings to support the

existence of a compensable injury.

The claimant testified in his own behalf.  Julie Timmons was called as a

witness for the respondents.  The record is composed solely of the transcript of the

May 27, 2005, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to establish, by a preponderance of the credible

evidence, that he sustained an injury to his right shoulder as the result of a

specific incident arising out of and during the course of his employment with

Ace Transportation.

4. The claimant has failed to establish a causal connection between any work-
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related incident and his right shoulder problems.  Rather, a preponderance

of the evidence reflects that the claimant’s shoulder problems pre-existed the

date of the claimed injury.

DISCUSSION

The record in this case is replete with inconsistencies and contradictions.

The claim turns entirely upon the claimant’s credibility.  As will be set out further

below, because  the claimant’s sworn statements are self-contradictory, his

credibility is suspect.  Further, a claimant’s testimony is never considered

uncontroverted.  The testimony of an interested party is always considered to be

controverted.  Lambert vs. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842

(1985); Nix vs. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994);

Continental Express vs. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

Further, the claimant’s testimony that he timely reported the injury to the

employer’s dispatcher, Julie Timmons, was disputed by Ms. Timmons.  Although

during the prehearing conference, claimant reserved the right to call corroborating

witnesses to support his claim, no corroborating witnesses were called.  Admittedly,

the medical reports reflect that the claimant gave a history of a work-related

incident, but, again, the history is based upon the claimant’s credibility.  As will be

set out below, the claimant reported shoulder problems to his primary care

physician just months prior to the alleged work-related incident.  This is totally

inconsistent with his testimony at the hearing when he denied experiencing any
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problems with his right shoulder following the healing of that shoulder related to a

1999 injury.  

The claimant, Rufus Macchia, Jr., is sixty-eight (68) years old.  He has a high

school education.  The claimant has worked primarily as a truck driver.  The

claimant has been an over-the-road driver for more than forty-three (43) years.  He

first went to work for the respondent-employer on October 21, 2004, following a

DOT physical.  The record reflects that the claimant drove a truck for the

respondent less than one (1) month, at which time he took a leave of absence for

approximately ten (10) days from November 19 through November 29, 2004, due

to the death of his mother.  The claimant returned to work on November 29, 2004,

at which time he was dispatched from Jonesboro, Arkansas, to Memphis,

Tennessee, to pick up a trailer after which he was to proceed to Marianna, Florida,

where he maintains he went on November 30, and from there to Enterprise,

Alabama.  The claimant testified that he injured his arm while throwing a strap over

the top of the trailers, at which time he felt something snap in his right arm.  The

claimant maintained that he proceeded on his trip while experiencing physical

difficulties, driving first to Tulsa, Oklahoma, then to Alma, Arkansas, and returning

to Jonesboro, Arkansas, on December 3, 2004.  (Tr.12-14)

The claimant related that he sustained a prior, right shoulder injury while

throwing a baseball in 1999.  The claimant underwent surgery for a torn rotator cuff.

He stated that he was off work for approximately two and one-half (2-1/2) months
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following his surgery in 1999.  He denied experiencing any shoulder problems

between 1999 and the alleged injury of December 1, 2004.  He further stated that

he did not seek any additional medical attention after 1999, did not take any

medications, and continued working, performing heavy, manual labor without any

further problems.  The claimant’s assertion is disputed by an office note from his

primary care physician, Dr. J. Drew Dawson, whose notes reflect that the claimant

was complaining about shoulder pain on September 1, 2004.  Dr. Dawson’s notes

reflect that he advised the claimant that they might inject the shoulder if the pain

continued.  The claimant was scheduled to return in three (3) to four (4) months for

a cholesterol re-check.  The claimant’s alleged injury occurred less than three (3)

months later.  (Resp. Ex. A, p.13)

The claimant testified that he reported the injury to Julie Timmons, the

employer’s dispatcher, shortly after the injury occurred.  He stated that she asked

him if he could continue on the trip.  The claimant’s testimony concerning his

conversation with Ms. Timmons is set out below:

Q     Tell me about your conversation with Julie, if you will, please?

A     I just told her I had hurt my arm, and she said “Can you continue on the trip?”
and I said I would try, which I did.  After that, when I got back to – I went from Tulsa
and got back to Alma, and then they said, “Can you make another trip?”  I said, “I
will do whatever I can for you,” and I said, “Okay, I’ll try to do it.”

Q     This is before you ever returned home from Enterprise, right?

A     Oh, yeah, yeah.

Q     And that’s the trip we talked about they took you to Tulsa and back to Alma
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and then back to Jonesboro, right?

A     That’s right.

Q     So you kept trying to continue?

A     Yes.

Q     Okay.  Well, tell me a little more about the conversation with Julie, okay?  I
want to go back to your deposition testimony, and tell me when you called her that
day, what did you tell her?

A     I told her, “My arm is hurt,” you know.  In fact, I talked with one of the other girls
that was there, not directly to Julie, and Julie, she said, “Can you make this other
trip?”  and I said, “Well, I will try for you.”

Q     Well, did you tell her, “I will probably have to go to the VA or Medicare or
something to get my arm fixed?”

A     That was – yes.

Q     Okay.  You told her that?

A     Yes.

Q     Why did you tell her that?

A     Well, I had only been there a short time, and, you know, I didn’t want to cause
any problems for them.  So, I thought I would have it fixed by the – I have
supplemental insurance and Medicare.

Q     But did you tell her it happened on the job?

A     Yes, sir.

Q     And what did she – after you told her that you had an injury that happened on
the job, what did she tell you specifically?

A     She said, well, this – she said this – excuse my French, she said “I’m tired of
getting screwed by drivers, and I’m not going to make this easy for you.”

Q     Okay.  Did you have a conversation with her after that?



-8-

A     Yes, the day after that I had called her because Dr. Day had said that I could
go back –

Q     We don’t want to hear what doctors said.  (Tr.18-19)

Julie Timmons was called as a witness by the respondents.  Ms. Timmons

acknowledged that the claimant called on November 30, 2004, and advised her that

he was going to be required to quit work to have surgery on his shoulder and that

he would be out of work for approximately three (3) weeks, but specifically denied

the claimant ever reporting a work-related injury.  She stated that had he reported

an injury, she would have referred him to the corporate headquarters.  She

specifically denied the exchange set out above as reported by the claimant,

maintaining that she would not challenge the claimant’s injury if it had been

reported.  She stated that she first learned that the claimant was making a claim of

work-related injury on or about December 6, 2004, when she was contacted by the

corporate office.  I found Ms. Timmons to be a credible witness.  The claimant’s

testimony is clearly less credible.

On direct examination, the claimant indicated that he reported a work-related

injury to Ms. Timmons on December 1, 2004, at which point she stated she was not

going to make his claim easy for him as reflected above.  However, on cross-

examination, claimant’s testimony differed as reflected below:

Q     You worked the 30th, and then on December 1st in Enterprise, Alabama is when
this allegedly occurred?

A     That’s correct.
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Q     And you said that you called Julie immediately and gave her the full story, is
that accurate?

A     Well, I called her just a little bit after it happened, which I was in the yard
getting these trailers loaded.

Q     Okay.  But you called her that afternoon and told her everything that had
happened about the throwing incident, the injury to your shoulder while throwing the
strap, correct?

A     Right.

Q     And would you have talked to anyone else?

A     That was a long time ago.  I don’t remember.

Q     Okay.

A     But I believe it was Julie I talked to.

Q     Okay.  Did you occasionally talk with other people?

A     Occasionally.

Q     She was the dispatcher?

A     She was dispatcher.

Q     Okay.  To your knowledge, did she have anything to do with workers’ comp?

A     To who?

Q     To your knowledge did she have anything to do with workers’ comp, filing or
submission, to pay the workers’ comp?

A     Not that – I don’t know what her procedure was.

Q     Okay.  Did you tell her anything about having that shoulder surgery scheduled
or needing to have a shoulder surgery on the 30th?

A     Yeah.
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Q     Did you tell her something that the VA or Medicare will take care of payments
and you weren’t going to file a workers’ comp, that it wasn’t even work-related?

A     Yes.  Pardon me?

Q     Did you tell her anything about Medicare or VA will take care of paying for your
bills?

A     Yes, I said that but not what you said.  You said it wasn’t work-related.  No, I
never said that.

Q     Okay.  So you’re telling me that you told her on December 1st that you had a
work injury, and that VA and Medicare will pay for it?

A     I believe it was the 3rd that I told her that, because I was going to go through VA
or –

Q     Okay.  I want to know about your conversation on December 1st.

A     Okay.

Q     During that conversation did you tell her something about obtaining a shoulder
surgery or treatment, and that the VA or Medicare would pay for?

A     On the 1st, yes, I did.

Q     Why would you do that if it was a work injury?

A     Well, like I said, I didn’t want to cause her any problems or anybody else any
problems.  I thought it was going to get fixed.

Q     Why would you think it would be a problem?

A     Well, I had only been there a month and a half, and I was off ten days before
that.

Q     Had you had a prior workers’ compensation claim back in California?

A     You are going to have to talk slower.  I’m sorry.

Q     I apologize.  Did you have a prior workers’ compensation claim back in
California?
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A     In California?

Q     You indicated in your deposition that you had a back claim that was medical
only and they paid for your medical bills?

A     That’s all.  Yeah, I had pulled a muscle in my back.

Q     But they paid for your medical bills?

A     Right.

Q     Why would you not just file this as a work injury, if it was truly a work injury as
you are saying, and have them pay for your medical bills?

A     Like I said, I was only there a short time.  I didn’t want to get fired anyway.

Q     Okay.  And you had this conversation, and you made it sould like she was
rather belligerent to you, about telling you that she didn’t want to get screwed by
you?

A     That wasn’t on the 1st.

Q     Okay.  That was on the – when was that?

A     I believe it was the 3rd or 4th, something like that.

Q     Okay.  And that basically – did she hang up a phone on you?  You said in your
deposition –

A     She told me she didn’t want to talk about it, called Ace, click, and her statement
was to me is, “I’m tired of being screwed by truck drivers.  I am not going to back
you up on this,” and that was her statement.

Q     And then she hung up the phone?

A     Right.

Q     And at that point you started dealing with headquarters in Louisiana?

A     Yes, sir.   (Tr. 28-31)

On cross-examination, claimant acknowledged filling out a medical
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questionnaire in which he denied having undergone any prior surgeries, despite

having undergone several surgeries, including, but not limited to surgery on his right

shoulder.  The claimant acknowledged numerous inconsistencies on his medical

histories.  The claimant also denied having any prior workers’ compensation claims

during his discovery deposition.  However, at the hearing, the claimant

acknowledged having a prior back claim in California.  The record reflects that the

claimant’s initial medical treatment was paid under workers’ compensation which,

after further investigation, denied the claim.  The claimant eventually underwent

shoulder surgery which was paid by Medicare which the claimant maintained

required a denial letter from workers’ compensation before paying Medicare

benefits.  (Tr.30-37)

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss vs. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met his burden of proof be weighed impartially, without giving the benefit of the
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doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

Again, the record in this case is replete with inconsistencies and

contradictions.  The claim turns entirely upon the claimant’s credibility.  No

corroborating evidence whatsoever was offered to support the claim.  The claimant

had a pre-existing shoulder injury.  The record reflects that just weeks before the

within claim, he reported shoulder problems to his primary care physician.  After

reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that the claimant has failed to prove that he sustained

an injury arising out of and during the course of his employment with Ace

Transportation.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                 
DAVID GREENBAUM                              
Chief Administrative Law Judge               


