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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by AARON MARTIN, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On July 20, 2005, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on May 4, 2005, and a pre-hearing

order was filed on May 5, 2005.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer-carrier existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his head, neck, and back on

February 24, 2003.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $440.00 for total disability benefits and $330.00 for permanent partial

disability benefits.

5.   Respondent paid temporary total disability benefits through March 4, 2004 and
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medical through March 2, 2004.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment for his compensable

injuries.

2.   Temporary total disability benefits from March 4, 2004 through a date yet to be

determined.

3.   Attorney fee.

The claimant contends he is entitled to additional medical treatment and temporary

total disability benefits from March 4, 2004 through a date yet to be determined. 

The respondents contend that claimant is not entitled to additional medical

treatment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 4, 2005, and contained in a pre-hearing order filed May 5, 2005, are

hereby accepted as fact.

2.    Claimant has met his burden of proving by a preponderance of the evidence

that he is entitled to additional medical treatment for his compensable injury subsequent

to March 2, 2004.   This includes, but is not limited to, the evaluation performed by Dr.

Dickins in March 2004 as well as continuing medical treatment from Dr. Rutherford.

3.   Claimant is entitled to additional temporary total disability benefits beginning

March 4, 2004 and continuing through a date yet to be determined.
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4.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 34-year-old man who drove an 18-wheeler truck for the

respondent.   Claimant testified that on February 24, 2003 he was in the process of

chipping ice off of his windshield and the next thing he remembers is waking up on the

ground.   Claimant testified that immediately after this incident he was “seeing stuff in my

eyes,” had a bad headache, neck and back pain.  

The claimant was initially evaluated at the emergency room at Washington Regional

Medical Center and was diagnosed as suffering from post-concussion syndrome and

muscle spasm.   The claimant initially returned to work for the respondent but continued

to have problems blacking out and he eventually failed his DOT physical based upon an

insufficient field of vision in his eyes.   

Since the time of claimant’s injury he has been evaluated by a number of physicians

including Dr. David Davis, Dr. Biton, Dr. Norbury, Dr. Lawton, Dr. Rutherford, and Dr.

Dickins.   Following an evaluation by Dr. David Davis on March 14, 2003, Dr. Davis referred

claimant to Dr. Biton, an epileptologist for an evaluation.   Dr. Biton’s evaluation of the

claimant for epilepsy was negative and he indicated that claimant should be evaluated by

an ophthalmologist and cardiologist prior to returning to work.   As a result, claimant

underwent testing which was performed by Dr. Norbury, an ophthalmologist, who indicated

that claimant should continue to receive follow-up care from Dr. Davis.   Following that

evaluation the claimant was seen by Dr. Lawton, a neuro-ophthalmologist, who

recommended that claimant undergo repeat automated visual fields from Dr. Norbury in

six months.   Before that six-month period of time had expired, the respondent referred

claimant to Dr. Reginald Rutherford, a neurologist in Little Rock.  In a report dated July 24,
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2003, Dr. Rutherford noted that claimant’s neurological exam was normal other than

demonstrating impaired perception of presented stimuli in the left superior temporal field.

 Dr. Rutherford stated that with respect to the visual field testing he would have nothing to

add beyond what had been recommended by Dr. Lawson.  Dr. Rutherford went on to opine

in that report that claimant could not be released to return to driving in view of the left

temporal field deficit as it would pose a risk for left lane changing.   Dr. Rutherford went on

to recommend that claimant undergo a driver assessment program.   That driver

assessment program was performed by HealthSouth on August 7, 2003, and in a report

dated August 25, 2003, Dr. Rutherford noted that claimant did not pass the driving

evaluation.   Dr. Rutherford noted that claimant had difficulty with his vestibular function

and recommended a follow up in one month.    Claimant was next evaluated by Dr.

Rutherford in September 2003 and he noted that claimant was scheduled for repeat visual

field testing in December or January from Dr. Lawton and again recommended that

claimant follow up in three months.

On January 9, 2004, the claimant underwent another driving evaluation.  In his

report of January 26, 2004, Dr. Rutherford noted that claimant again did not pass the driver

evaluation.   Specifically, Dr. Rutherford referred claimant to Dr. Dickins, an otolaryngology

specialist for a dizziness evaluation.   Dr. Dickins performed his evaluation of the claimant

on March 4, 2004.   Dr. Dickins diagnosed the claimant’s condition as minimal positioning

nystagmus, non-localizing in nature.   Dr. Dickins recommended that the claimant undergo

vestibular physical therapy.

The respondent originally accepted as compensable an injury to the claimant’s

head, neck, and back on February 24, 2003.   Respondent paid medical benefits through

March 2, 2004, and temporary total disability benefits through March 4, 2004.   Claimant

has filed this claim contending that he is entitled to additional medical treatment for his

compensable injuries as well as additional temporary total disability benefits.
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ADJUDICATION

The first issue for consideration is claimant’s request for additional medical

treatment for his compensable injuries.   Claimant has the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary for

treatment of a compensable injury.  Norma Beatty v. Ben Pearson, Inc., Full Commission

Opinion filed February 17, 1989 (D612291).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to additional medical treatment for his compensable

injury subsequent to March 2, 2004.   

As previously noted, the respondent referred claimant to Dr. Reginald Rutherford,

a neurologist, for an independent medical evaluation in July 2003.   Dr. Rutherford

subsequently referred claimant to Dr. Dickins for a dizziness evaluation.   Dr. Dickins has

authored a report dated March 4, 2004 and he has also testified by deposition.   Dr. Dickins

has opined that claimant suffers from a minimal positioning nystagmus which is non-

localizing in nature.   According to Dr. Dickins’ testimony this condition can lead to an

irritation within an individual’s balance system.   Although it was Dr. Dickins’ opinion that

claimant suffered from this condition, Dr. Dickins did note that the condition was mild in

nature and that the condition would not prohibit claimant from performing daily life functions

or performing activities such as driving a truck.   Dr. Dickins went on to state that even

though the claimant’s findings were consistent with the fall that occurred in February 2003

he was not willing to state within a reasonable degree of medical certainty that claimant’s

condition was caused by that fall since this condition has many causes.

Certainly, one could rely upon Dr. Dickins’ report and his testimony as evidence that

claimant is in need of no additional medical treatment for his compensable injury and as

evidence that claimant is not temporarily totally disabled.   However, this would ignore
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additional testimony from Dr. Dickins as well as the medical opinion of Dr. Rutherford, the

neurologist.     Although Dr. Dickins testified that he had placed no limitations on the

claimant’s ability to return to work, he also testified that he would not recommend that

claimant return to work as a truck driver until he had been released by other physicians

such as a neurologist.  Dr. Dickins was of the opinion that claimant’s dizziness was

neurological in nature as opposed to ontological.   Dr. Dickins’ opinion is consistent with

the last medical report of Dr. Rutherford dated January 26, 2004.   In that report, Dr.

Rutherford stated:

Mr. Lovejoy is seen in follow up.  He did not pass his 
driver evaluation.   He will be referred to Dr. John
Dickins for a dizziness evaluation.   Clinical follow up
with myself will be required once this is completed.  Mr.
Lovejoy is not capable of returning to commercial 
driving at this juncture.  (Emphasis added.)

Thus, even if one accepts Dr. Dickins’ opinion that claimant’s condition does not

prevent him from driving and his unwillingness to relate his diagnosis of minimal positioning

nystagmus to the fall in February 2003, it was nevertheless Dr. Dickins’ opinion that

claimant should not return to work as a truck driver until he had been released by his other

physicians such as a neurologist.   Specifically, it was Dr. Dickins’ opinion that claimant’s

dizziness was attributable to neurological findings.   Likewise, it was the opinion of Dr.

Rutherford that once claimant had undergone the dizziness evaluation from Dr. Dickins that

a clinical follow up with himself “will be required.”  Furthermore, Dr. Rutherford was of the

opinion that claimant was not capable of returning to driving at the time of his evaluation

on January 26, 2004.   

In summary, the respondent referred claimant to Dr. Reginald Rutherford,

neurologist, for an evaluation in July 2003.   It was the opinion of Dr. Rutherford that

following claimant’s evaluation by Dr. Dickins claimant should return to him for follow-up

treatment.   Respondent terminated medical benefits on March 2, 2004; therefore, claimant
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has not been permitted to return to Dr. Rutherford.

Accordingly, for the foregoing reasons, I find that claimant has met his burden of

proving by a preponderance of the evidence that he is entitled to additional medical

treatment for his compensable injuries.   This includes but is not limited to the evaluation

performed by Dr. Dickins at the request of Dr. Rutherford on March 4, 2004.   In addition,

it also includes a follow-up evaluation and any reasonable and necessary medical

treatment recommended by Dr. Rutherford.

The final issue for consideration involves claimant’s request for additional temporary

total disability benefits beginning March 4, 2004.   In order to be entitled to temporary total

disability benefits, claimant has the burden of proving by a preponderance of the evidence

that he remains within his healing period and that he suffers a total incapacity to earn

wages.   Arkansas State Highway & Transportation Department v. Breshears, 272 Ark.

244, 613 S.W. 2d 392 (1981).   

Here, based upon the evidence which has previously been discussed, I find that

claimant remains within his healing period and that he suffers a total incapacity to earn

wages.   As previously noted, Dr. Rutherford stated in his report of January 26, 2004 that

following the dizziness evaluation by Dr. Dickins claimant should return to him for a follow-

up visit.    In addition, Dr. Rutherford indicated that claimant was not capable of returning

to commercial driving at that time.   Given the opinion of Dr. Rutherford, which I find to be

credible and entitled to great weight, I find that claimant remained within his healing period

for his compensable injury and that he suffered a total incapacity to earn wages

subsequent to March 4, 2004 and continuing through a date yet to be determined.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the
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claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

temporary total disability benefits awarded.   This fee is to be paid one-half by the carrier

and one-half by the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee

is not awarded on medical benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injuries.   This includes

but is not limited to the medical evaluation by Dr. Dickins on March 4, 2004, as well as

continuing medical treatment from Dr. Rutherford.   Claimant is also entitled to additional

temporary total disability benefits beginning March 4, 2004 and continuing through a date

yet to be determined.   Respondent has controverted claimant’s entitlement to all unpaid

indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is hereby awarded an

attorney fee in the amount of 25% of the indemnity benefits payable to the claimant.  This

fee is to be paid one-half by the carrier and one-half by the claimant.   The respondents

are to withhold the claimant's portion of the attorney's fee from the claimant's award and

to pay the attorney's fee directly to the claimant's attorney. 

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


