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STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s

entitlement to additional workers’ compensation benefits.

On December 14, 2004, a pre-hearing conference was conducted in this claim, from

which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issues to be addressed during the course of the hearing,

and the parties’ contentions relative to the issues.  The Pre-hearing Order is herein designated a

part of the record as Commission Exhibit #1.

The testimony of Huey Long, the claimant, coupled with medical reports and other
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documents comprise the record in this claim.  Claimant requested that he be allowed thirty (30)

days to gather and  submit additional medical records and or opinion of Dr. Smelz at the VA

hospital.  Over the objection of respondents claimant was allowed an opportunity to secure the

medical records in existence as of the date of the hearing, February 9, 2005, so long as the same

could be accomplished and submitted by March 9, 2005.

In a March 8, 2005, correspondence, which was received on March 9, 2005, claimant

submitted a single page document identified as the record of Dr. Smelz.  The document reflects

“Records from 7/04-Present”.  In a March 15, 2005, respondents recited their objection to the

document offered by the claimant.   The medical record of Dr. Smelz is herein designated a part

of the record as Claimant Supplemental Exhibit #1.  The March 15, 2005, written objection of

respondents is herein designated a part of the record as Respondents Supplemental Exhibit #1.   

DISCUSSION

Huey Long, the claimant, with a date of birth of December 28, 1937, is a high school

graduate.  Claimant is a veteran of the United States armed services, having been in the U.S.

Navy from 1956-1960.  Claimant commenced his employment with respondent as a truck driver

on July 19, 1999.   

On August 4, 2001, claimant suffered an injury to his low back within the course and

scope of his employment.  Claimant’s testimony reflects, with respect to the injury:

I was lowering the dolley to drop the trailer in a pre-
assigned slot and there wasn’t very much room at all, the two
trailers that previously parked there, one was on the line and
the other one was a little bit inside of my line so I had to squeeze
in.  So, when I got out to drop my trailer I had to go in sideways
and I pulled the dolley handle out and was lowering it and it kept
slipping and then hanging up.  And I was working it down but it
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would continue to do that and then when it would come loose, 
when I’d work it, it come completely free and I kept trying to lower
it but I was in there like this and I was working like  that and - -

All right.  I was working sideways with my arm [left] extended
out [at shoulder level] like - - 

Yeah.  And when it would catch it would freeze completely up
and then I would work it and sometimes it would come loose but it 
wouldn’t catch the gears in there to lower it and this one particular time
it hung just about in a position just before going over and I pushed 
real hard and when it did it just stretched me out like that. 

Almost immediate.  I felt a vibration run up my hand and I 
didn’t feel pain until it hit my funny bone.

My left arm.  And then it went up my shoulder over to my neck, 
down under my shoulder blades, down my spine to my rectum and it felt
like it shot up my rectum and then down my leg.  And I collapsed right
there. (T. 13-14).

Claimant estimates that he was in a state of collapse or unable to function for approximately 10

minutes.  Thereafter claimant returned to his efforts of dropping the trailer which took an

additional 20-30 minutes.  The incident occurred at a rail road yard in Marion, Arkansas.  

Following the above incident, claimant resumed driving.  Claimant reported the injury to

appropriate supervisory personnel of respondent.  Claimant asserts that he was determined to try

to work out the problems/symptoms in his back.  Claimant explained that he knew that if he had

to go under the treatment of a doctor he might lose his job, and that in his opinion the job was

one of the best jobs the company had.    Approximately five days later, on August 9, 2001,

claimant reported his August 4, 2001, injury to James Sanders, the terminal manager of

respondent-employer.

Claimant’s injury was accepted as compensable by respondents.  Claimant was directed
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to obtain medical treatment at Concentra Health Center relative to his low back complaint. 

Claimant was eventually referred to Dr. Kent Davidson by the physician at Concentra Health

Center.  After a period of treatment by Dr. Davidson claimant was referred by same to Dr.

Yeshwant P. Reddy, a physiatrist, for pain management.  

 Claimant explained that while his primary complaint of pain was in his lower back, he

was actually experiencing pain the entirety of his spine, from his neck down, which he attributed

to the August 4, 2001, accident.  Claimant asserts that he identified his low back on the AR Form

N because that was his most predominant injury or complaint at the time.  

Claimant’s testimony reflects that while under the care of Dr. Davidson he was in

therapy, and that when he was unable to do the therapy due to the pain between his shoulder

blades, the MRI scan was obtained.  Claimant noted that he had pain in thoracic spine, and on the

left side of his neck.  Claimant maintains that the afore complaints/symptoms were registered

within three (3) weeks of his injury.  Specifically, claimant testified that he complained of the

pain in his neck and  upper back, as well as his lower back  to Dr. Davidson,  Debby Wilson, a

nurse case manager, and every doctor that he saw thereafter.  Claimant observed that the

complaints were relayed to medical provider within four (4) months of the accident and that was

when the treatment stopped.

Claimant’s medical treatment under the care of Dr. Reddy consisted of a series of three

lumbar epidural steroid injections, which helped his low back pain.  Claimant maintains that as

his low back pain resolved the pain in his upper back and neck became more prominent,  

observations which he relayed to Dr. Reddy.  Regarding the recommendation by Dr. Reddy that

he see his family physician, claimant testified that the same was the product of discoloration on
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his legs, his body wasting away, and weakness.  Claimant attributed the discoloration in his legs

as an adverse reaction to the steroid injections which eventually resolved.  

Claimant maintains that he complained of the pain in his thoracic area and in his shoulder

blades during each visit to Dr. Reddy, however it was not until his last visit that the complaints

were addressed.  Claimant was informed by Dr. Reddy that his medical treatment was limited to

the low back area.  Claimant was released from the care of Dr. Reddy relative to the compensable

low back injury. 

Following his release by Dr. Reddy, claimant retained counsel and sought a change of

treating physician.  Claimant’s testimony reflects that he never got an opportunity to see either

Drs. Johnson, Blankenship, or Moore.  Claimant testified that while there was an order entered

by an Administrative Law Judge authorizing a change of physician to Dr. Phillip Johnson relative

to the August 4, 2001, accident, he was never seen by him.

Claimant testified that while he received medical treatment at the VA hospital the same

was not related to his August 4, 2001, accident.  Claimant added that he was still trying to get

treatment from a neurosurgeon or orthopedic surgeon for the work-related complaints.  The

testimony of the claimant reflects that following his release by Dr. Reddy on or about December

20, 2001, he was not again seen by a physician for his work related injury until he was seen by

Dr. Saer in January 2004.

The testimony of the claimant reflects that he never recovered between the time he last

saw Dr. Reddy and when he was first seen by Dr. Saer.  Claimant denies that there came a time

when he stopped trying to get medical treatment for complaints growing out of the August 4,

2001, accident.  Claimant estimates that he was seen by Dr. Saer on three (3) different occasions,
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and that he underwent another  MRI under the direction of same.

Claimant is not currently under the care of Dr. Saer, but rather Dr. Smelz.  The testimony

of the claimant reflects that since being under the care of Dr. Smelz he has had a CT scan and

received five injections in the area of his shoulder blades.  Claimant testified that he has also

undergone a sonogram.  Claimant sees Dr. Smelz at the VA hospital.  Claimant’s testimony

further reflects that he was placed on muscle relaxers along with a anti-depressant for a period of

one week by Dr. Smelz with directions to schedule a follow-up appointment with her thereafter. 

Claimant was unable to attend the scheduled follow-up appointment due to transportation

difficulty, and has had to reschedule it.

Claimant attributes his current complaints to residuals of the August 4, 2001, work-

related accident.  Claimant testified that he has pain in his left shoulder blade area between the

shoulder blade and the spine which has been symptomatic since the accident.  While noting that

his low back area is doing fairly well, claimant observed that he continues to have problems in

the cervical spine/neck area, but not as much as the first couple of years following the accident.

Claimant acknowledge that it was not until January 2004, that any physician directed

diagnostic studies relative to his upper back and neck complaints, when Dr. Saer ordered MRI

scans.  Further, claimant noted that Dr. Saer concluded that he had some degeneration but

nothing that warranted surgery.  Claimant concedes that he had back problems dating back to the

time he was in the Navy.  Claimant filed several claims with the VA due to service related back

injury, which were denied.  Claimant is not receiving VA disability benefits.

Claimant has no recollection of complaining of severe pain in his neck in April 2000,

however believes that x-rays performed during that period were due to headaches he was having
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at the base of his skull.  Claimant offered that if the VA hospital records reflected treatment in

November 2000 for complaints of neck pain radiating up in his head the same was pertaining to

headaches that he was having.  Further, claimant concedes that in March 2001, he underwent a

MRI of his cervical spine at the VA hospital which disclosed multiple levels of degenerative

changes, C3 through C6.

The evidence in the record reflects that claimant underwent a MRI scan of his spine in

January 2004, pursuant to the directions of Dr. Saer which disclosed degenerative disc disease in

the cervical and thoracic spine.  On July 27, 2004, claimant underwent another cervical MRI scan

at the VA hospital which again reflected the presence of degenerative disc disease in the area. 

Claimant denies that he has been in a motor vehicle accident and disputes the September 17,

2004, entry in the VA medical records reflecting that he relayed same.

Claimant’s testimony reflects that his delay in seeing Dr. Davidson until October 11,

2001, following his injury and the reporting of same to appropriate supervisory personnel of

respondents was because he could not get an earlier appointment.  Following his release by Dr.

Reddy on December 20, 2001, claimant’s testimony reflects that in July 2003, he released his

former attorney.  Thereafter, in October 2003, he secured the services of his current attorney and

pursued further medical treatment which culminated in the January 2004, visit to Dr. Saer. 

Claimant concedes that he has had VA treatment throughout the whole time for workers

compensation and non-workers’ compensation complaints.

Claimant now receives Social Security retirement benefits.  Claimant explained that due

to the accident and his inability to work he was forced to take early retirement.  The testimony of

the claimant reflects that at the time of the accident he was either 62 or 63 years of age.  Claimant
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testified that he only applied for Social Security after the workers’ compensation checks stopped

on December 14, 2001, because he had no income.  Claimant testified that he received his first

social security check in February 2002 or he applied in February 2002.  Claimant receives

$830.00 per month in Social Security benefits, in addition to Medicare.

The medical in the record reflects that on April 14, 2000, claimant was seen at the VA

hospital for complaints of severe pain in his neck and headaches.  The provisional diagnosis was

that of “degenerative disc disease with severe pain”.   A consultation note of January 11, 2001,

relative to the claimant reflects a long history of neck pain radiating from his neck to his head. 

The January 11, 2001, neurosurgery consultation report of Dr. Kenan Arnautovic relative to the

claimant reflects, in pertinent part:

We reviewed the patient’s MRI.  Multiple level degenerative
changes at C3/4, C4/5, and C5/6 were noted.  Due to the fact
that there is no corresponding neurological findings, we will 
suggest pain control and follow up in six months to a year. (RX. #1, p.3).

The record does not reflect further medical treatment by the claimant at the VA hospital

following the January 11, 2001, visit until December 2001, at which time claimant was seen for a

complaint of “cold purple transient patches” on his legs, which was diagnosed as

cryoglobulinemia. (RX. #1, p. 4-5).

Following his August 4, 2001, compensable injury, claimant completed a WCC Form N,

which he signed on August 15, 200l.  The document noted the date of the accident (8/4/01), the

location (Marion, Ar), and the date that respondent was notified (8/9/01).  The “lower back” is

identified as the part of the body injured.  In describing the mechanics of the accident, the Form

N reflect:
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I was lowering dolly.  The dolly was hard to work.  During the
lowering I felt sharp pain in the lower part of my back.  Thought
it would go away, but it got worse by the day.  Finally could not
sit still in seat while driving. (RX. #2, p. 1).

The evidence reflects that claimant was referred by respondent-employer to Concentra Health

Centers for his work-related injury.  

While the Form N relative to the claimant’s August 4, 2001, injury was not completed

until August 15, 2001, the evidence reflects that claimant received initial medical treatment

relative to the August 4, 2001, injury, on August 10, 2001, under the care of Dr. Michelle Ibsen

at Concentra Health Center pursuant to the directions of respondent. (RX. #1, p.9).    On August

15, 2001, claimant underwent a MRI of his lumbar spine at St. Vincent Health Systems -

Sherwood, pursuant to the directions of Dr. Isben, which disclosed degenerative disc disease with

mild bulging discs at multiple levels and a small central focal herniated disc at T12-L1. (RX. #1,

p.8).

The credible evidence in the record reflects that claimant was seen by Dr. Kent Davidson

pursuant to the directions of the physician at Concentra Health Center relative to complaints

associated with his August 4, 2001, accident.  On October 11, 2001, claimant came under the

care and treatment of Dr. Yeshwant P. Reddy, a physiatrist, relative to the August 4, 2001,

compensable injury.

The October 11, 2001, report of Dr. Reddy relative to the claimant reflects a diagnosis of

lumbar degenerative disc disease with mild spinal stenosis.  In addition to outlining the

procedure performed during the October 11, 2001, visit, (left L5-S1 lumbar epidural steroid

injection and epidurogram), the report also reflects:
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INDICATIONS: Huey Long presents with low back and left leg
pain following a work related injury dated 08/04/01.  He had a 
flexed forward posture with normal lower extremity examination.
MRI reveals degenerative disc changes in the lower lumbar spine
associated with facet arthritis.  This is causing a combination of
mild multilevel lumbar spine stenosis.  He is taken up for a series
of lumbar epidural steroid injection. (RX. #1, p. 10).

In a November 27, 2001, office note Dr. Reddy reported that claimant had undergone three (3)

lumbar steroid injections and successively showed improvement following the injections.  The

office note further reflects that claimant stated that his symptoms had not improved. (RX. #1, p.

12).

Claimant was last seen by Dr. Reddy on December 20, 2001.  The office note of the

December 20, 2001, visit reflects that claimant’s symptoms had not changed.  The December 20,

2001, clinic note further reflects:

PLAN:
      1. At this point, I do not have anything else to offer to Mr. Long.
            He has lumbar degenerative disc disease and spinal stenosis.  

His symptoms of flexed-forward posture and neurogenic 
claudication clearly fit his imaging studies.  There is no permanent
impairment related to his lumbar spine disease.

        2. He is not yet ready to return to work, particularly because of his
        general health problems and also the ongoing symptoms.  I would

not want him to undergo a functional capacity evaluation because
of his general health. 

       3.  As regards to his lumbar degenerative disc disease and mild 
spinal stenosis with neurogenic claudication, he is at MMI.  I
would now like to release him from my care.  In the future, he
may require another set of lumbar epidural steroid injections.  I
would be happy to care for him if he chooses to come back to 
see me. (RX. #1, p. 13)

The December 20, 2001, clinic note also reflects that claimant was provided a prescription for

Ultram with five (5) refills by Dr. Reddy.
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On December 5, 2002, an Order was filed, pursuant to a motion of the claimant and by

agreement of respondents, granting a one-time change of physician to Dr. Phillip Johnson. (RX.

#2, p. 6).  Claimant was not seen by Dr. Johnson.  On December 11, 2003, a Change of Physician

Order was filed by the Administrator of the Medical Cost Containment Department authorizing

the claimant to initiate treatment under the care of Dr. Edward H. Saer, III, relative to the August

4, 2001, compensable injury. (RX. #2, p. 7-8).

Claimant was seen by Dr. Saer on January 9, 2004, pursuant to the December 11, 2003,

Change of Physician Order.  The January 9, 2004, report of Dr. Saer, relative to the claimant

reflects, in pertinent part:

. . . .  He had a work-related injury August 4, 2001.  This occurred 
while he was operating a crank with his left arm.  He noted pain in 
his left arm that went up to his neck and down his back.  He ways it 
went down his legs and up his rectum.  It initially was quite severe.
The worst area was in his lumbar spine.  He ultimately saw Dr. Reddy
for this about two years ago and had some epidural steroid injections
and other treatments.  I have reviewed his notes.  His lumbar area did
improve, but he reports that as it got better he began to notice more 
trouble in the thoracic and cervical regions.

His major complaint now is pain in the thoracic area.  Initially this was all
on the left side, but now it is present on the right side, too.  He describes
some radiation around the left chest.  He reports occasional burning pains
down both upper extremities.  He describes a feeling of stiffness and 
pressure between his shoulder blades, like a “knot” is in there.

He has not had any recent treatments for his back.  He does have a history
of two aortic aneurysms that are stable.  He also has a history of hyperten-
sion.  He underwent a cardiac evaluation that apparently was negative.  He
was seen at the VA last year because of his thoracic pain and had a CT done
there.

*          *       *

X-rays or the thoracic spine obtained today are relatively unremarkable.  
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MRI of the lumbar spine done in 2001 was reviewed and shows a small
central herniation at T12-L1.  CT done at the VA 7/8/03 was reviewed.
I do not have the report.  The cervical spine shows diffuse degenerative
changes with slight subluxation at C7-T1.  Thoracic CT does not show
any obvious bony lesions.

I am not sure why he is continuing to have so much discomfort.  My recom-
mendation at this point would be to get an MRI of the cervical and thoracic
area.  This would indicate whether he has a disc herniation, spinal stenosis, 
or any evidence of nerve root compression. We will schedule that and I will
see him back afterwards. (RX. #1, p. 14-15).

On January 26, 2004, claimant underwent the diagnostic studies as recommended by Dr. Saer.  

The studies disclosed diffused degenerative disc disease with respect to both the cervical and 

thoracic spine. (RX. #1, p. 16-17).

In a February 19, 2004, correspondence to claimant’s attorney, Dr. Saer relayed that he

had only seen the claimant on two (2) occasions -  January 9, 2004, and February 3, 2004.  After

reciting a history of the claimant’s medical treatment relative to the August 2001, injury, the

correspondence reflects, in pertinent part:

His initial complaints were to the lower back.  When I saw him, 
he was also complaining of thoracic and cervical pain.  He did
apparently have a disc herniation at T12-L1 noted after his injury 
that was treated nonoperatively.

He has remained symptomatic.  I believe this is still a result of his
original injury.  I do not believe that he will need any surgical treat-
ment for this though, and I have recommended that he see one of the
physicians who specialized in nonoperative management.  I have
not assigned any permanent impairment.  These opinion are expressed 
within a reasonable degree of medical certainty. (CX. #1).

In July 2004, claimant received further medical treatment at the VA hospital for

complaints which he attributes to the August 4, 2001, compensable accident.  A July 27, 2004,

radiology report, in which prior diagnostic studies were compared, reflects, in pertinent part:
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FINDINGS:

THERE IS PARTIAL STRAIGHTENING OF NORMAL CERVICAL
LORDOSIS SECONDARY TO MODERATE TO MARKED LOSS
INTERVERTEBRAL DISC SPACE HEIGHT INVOLVING THE C3-4
THROUGH C6-7 INTERSPACE LEVELS.  THIS FINDING HAS 
MIKDLY PROGRESSED IN THE INTERIM.  PREVERTEBRAL 
SOFT TISSUES AND THE ATLANTOAXIAL INTERVAL ARE WITHIN
NORMAL LIMITS. (RX. #1, p.20).

A July 27, 2004, Consult Request regarding the claimant reflects, in pertinent part:

pt. has seen neurosurgery and he was deemed not a surgical candidate;
he was seen by an orthopedist for foot problems; and he was seen in AR
Pain clinic for lumbar epidural steroid injections w/ only temporary relief.
He was being seen by a chiropractor for a year but had to stop because he
could not afford to cont.  He cont. to c/o that no one has addressed the 
pain in his L thoracic area between the shoulder blades where there is
a soft mass as noted in Dr. Smelz’s evaluation note.

                        *             *            *

7/27/04: MRI C spine reported to show only moderate degenerative
changes.  MRI of the thoracic spine 7/2/7/04 reported to show only mild
changes without acute disc extrusions, no significant central canal or neural
foraminal stenosis. (RX. #1, p. 21).

While undergoing treatment at the VA hospital, claimant was furnished a TENS unit to address

his severe pain in the thoracic area.  Claimant also underwent physical therapy at the VA. 

Neither of the afore afforded claimant appreciable pain relief. (RX. #1, p. 26).

Claimant has treated with Dr. Johnny K. Smelz, a physiatrist, through the at the VA

hospital since July 2004.  In a report submitted subsequent to the hearing relative to the claimant,

Dr. Smelz noted the results of her examination and assessment of the claimant’s complaint:

Palpation:   With palpation at the neck and shoulder girdle muscles,
there were multiple very taut and tender muscle bands, with classic
radiation patterns, in the bilateral sternocleidomastoid, levator scapulae,
upper trapezius, and scalenes.
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There was a soft, mobile, apparently fluctuant subcutaneous mass about
3 cm in diameter, at the left back, at the level of T5-7, left of the spine,
and medial to the left scapulae.  This area caused pain when palpated,
and also caused pain with spine extension, and forced adduction/internal
rotation at the shoulder on the left.  After palpation, muscle spasms could 
be felt in the area, especially at the paraspinals and rhomboids.

Impression:
Myofascial pain syndrome involving the cervical musculature, and shoulder
girdle muscles, left greater than right.(Claimant Supplemental Exhibit #1).

The record of Dr. Smelz also reflects that there is a possibility, “around 50-60%” that the

claimant’s diagnosed myofascial pain syndrome could be related to the August 4, 2001, injury. 

The report further reflected that while the claimant had not reached maximum medical

improvement relative to the myofascial pain syndrome,  the condition would not result in any

permanent physical impairment.

After a thorough consideration of all the evidence in this record, to include the testimony

of the witness, review of the medical reports and other documentary evidence, and application of

the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 4, 2001, the relationship of employee-employer-carrier existed among 

the parties.

3. On August 4, 2001, the claimant earned wages sufficient to entitle him to weekly 

compensation benefits of $315.00/$230.00, for temporary total/permanent partial disability.

4. On August 4, 2001, the claimant sustained an injury to his cervical and thoracic
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spine, in addition to his lumbar spine, arising out of and in the course of his employment.

5. The claimant was temporarily totally disabled for the period beginning August 10,

 2001, through December 20, 2001, and continuing through the end of his healing period, a date

to be determined. 

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of August 4, 2001.

7. The respondents have controverted to payment of all workers’ compensation 

benefits in this claim subsequent to December 20, 2001.

CONCLUSIONS

The compensability of the claimant’s August 4, 2001, low back injury is not disputed. 

Claimant asserts that at the time of the August 4, 2001, accident, he also suffered an injury to his

cervical and thoracic spine in addition to his low back, for which he is entitled to corresponding

temporary total and medical benefits.  Respondents deny the compensability of the claimant’s

cervical/thoracic complaints.  The present claim is one governed by the provisions of Act 796 of

1993, in that the claimant asserts entitlement to workers’ compensation benefits as a result of an

injury having been sustained subsequent to the effective date of the afore provision.

Claimant was employed by respondents as a truck driver from July 19, 1999, until August

2001.  As a veteran of the U.S. Navy, claimant received medical treatment the VA hospital. 

There is no evidence in the record to reflect that claimant, who had been diagnosed with

degenerative disc disease and received treatment for same, was incapacitated from engaging in

gainful employment as a result of same prior to August 4, 2001.  

The mechanics of the August 4, 2001, accident of the claimant is not disputed. 
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Claimant’s credible testimony reflects that as the symptoms/complaints of his August 4, 2001,

accident progressed his chief complaints centered in his lower back.  Further, claimant noted that

as he begin receiving relief from his low back symptoms following sanctioned medical treatment,

the symptoms in his upper back and neck areas became more noticeable.  Claimant

acknowledged that the last medical treatment he received which was paid for by respondents on

December 20, 2001, under the care of Dr. Reddy.  Claimant maintains that it was not until his

last visit of December 20, 2001, that his upper back and neck complaints were addressed by Dr.

Reddy, although medical treatment was not provided.  It is undisputed that the nurse case

manager was also present during the December 20, 2001, final visit to Dr. Reddy.

Claimant has consistently attributed his complaints of neck and upper back pain to the

August 4, 2001, compensable injury in the employment of respondents.  The evidence further

reflects that after respondents refused to further provide medical treatment to the claimant

following his December 20, 2001, discharge from the care of Dr. Reddy as related to claimant’s

lumbar degenerative disc disease, claimant remained symptomatic with respect to his neck and

upper back.  Indeed, claimant was not physically capable of undergoing a functional capacity

evaluation. (RX. #1, p. 13).   

The claimant has the burden of providing the compensability of his claim by a

preponderance of the evidence.  An accidental injury is caused by a specific incident, identifiable

by time and place of occurrence.   To establish a compensable accidental injury, the claimant

must show that he sustained an accidental injury; that the injury caused physical harm to the

body; that the injury arose out of and in the course of employment; and that the injury required

medical services or resulted in disability or death.  Further, the claimant must establish a
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compensable injury by medical evidence, supported by objective findings.  The requirement that

a compensable injury be established by medical evidence supported by objective findings applies

only to the existence and extent of the injury. Stephens Truck Lines v. Millican, 58 Ark. App.

275, 950 S.W.2d 472 (1997).

In the instant claim, the events of August 4, 2001, which served as the basis of the present

claim are undisputed.  The evidence reflects that prior to claimant’s efforts at lowering the dolly

to drop the trailer within the course and scope of his employment, he had successfully discharged

his assigned job duties in the employment of respondents since July 19, 1999.  While claimant

had suffered prior low back complaints and neck complaints the same had not prevented him

from performing his assigned job duties.  There is no evidence in the record to reflect that

claimant had been diagnosed with a herniated disc in his thoracic spine prior to August 4, 2001.

The low back portion of the claimant’s August 4, 2001, compensable injury was accepted

as compensable by respondents.  The credible evidence in the record preponderates that claimant

also suffered injuries to his cervical and thoracic spine at the time of the August 4, 2001,

compensable low back injury.  The Arkansas Court of Appeals noted in Stephens Truck Line that

there will be times when an employee’s account of a work-related incident and the resulting

injury is the only evidence available as to causation between the two. Id.  

The medical evidence reflects that claimant had pre-existing degenerative disc disease

prior to the August 4, 2001, compensable injury.   The employer takes the employee as he finds

him.  Further, under Arkansas case law, an aggravation is a new injury resulting from an

independent incident. Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000). 

The aggravation of a pre-existing, non-compensable condition by a compensable injury is itself
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compensable.  Hubley v. Best Western-Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143

(1996).  Further, the aggravation of a pre-existing condition by a specific work-related incident

need not be the major cause of an employee’s disability in order to be compensable. Farmland

Insurance Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

In the instant claim claimant treated at Arkansas Specialty Care Centers with Dr. Reddy

from October 11, 2001, until December 20, 2001, for his low back complaints growing out of the

August 4, 2001, accident.  Claimant was again seen at the Arkansas Specialty Care Centers on

January 9, 2004, pursuant to a Change of Physician Order filed by the Medical Cost Containment

Department of the Arkansas Workers’ Compensation Commission, relative to the August 4,

2001, compensable injury, in accordance with Ark. Code Ann. §11-9-514.  Claimant was seen by

Dr. Edward H. Saer, III, an orthopedic surgeon, in accordance with the Change of Physician

Order.    In addition to access to the claimant, the evidence reflects that Dr. Saer had access to the

claimant’s prior medical records during his January/February 2004 evaluation of the claimant. 

As noted above, Dr. Saer concluded that the claimant’s current complaints relative to his cervical

and thoracic spine grew out of the August 4, 2001, compensable accident.

Respondents refused to provide workers’ compensation benefits to the claimant

subsequent to December 20, 2001, save for compliance with the Commission’s ordered change

of physician.  Nonetheless, the credible evidence preponderates that claimant remained

symptomatic relative to his cervical and thoracic spine subsequent to his December 20, 2001,

release by Dr. Reddy.  Further the evidence preponderates that claimant was not capable of

engaging in gainful employment in the employment of respondent or any other employer at the

time of the December 20, 2001, release by Dr. Reddy.
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The respondent-employer owes only those benefits that are reasonably necessary in

connection with the compensable injury sustained by the employee. Dalton v. Allen Eng’g Co.,

66 Ark. App. 201, 989 S.W.2d 543 (1999); GEO Specialty Chemical v. Clingan, 69 Ark. App.

369, 13 S.W.3d 218 (2000).  Ark. Code Ann. § 11-9-508 (a) requires the employer to provide

such medical services as may be reasonably necessary in connection with the employee’s injury. 

Cox v. Klipsch & Associates, 71 Ark. App. 433, 30 S.W.3d 764 (2000).  The claimant does not

have to support a continuing need for medical treatment with objective medical findings,

however he does have the burden of proving, by a preponderance of the evidence, that additional

medical treatment is reasonably necessary in connection with his compensable injury.

In addition to establishing a nexus between the claimant’s August 4, 2001, compensable

accident and his cervical and thoracic complains, Dr. Saer recommended that the claimant be

seen by one of the physicians who specialize in nonoperative management, in terms of further

medical treatment.  As previously noted, with the exception of paying the costs associated with

the initial evaluation of the claimant by Dr. Saer pursuant to the change of physician order,

respondents refused to provide further medical treatment to the claimant.  Claimant subsequently

sought and obtained medical treatment at the VA Hospital for his upper back and neck

complaints, to include treatment under the care of Dr. J. K. Smelz, who also concurred with

respect to the nexus between the August 4, 2001, compensable accident and the claimant upper

back and neck complaints.  

Claimant has sustained his burden of proof by a preponderance of the credible evidence

that he suffered injuries to his cervical and thoracic spine, in addition to his lumbar spine, in his

August 4, 2001, compensable accident.  Respondents have controverted the claimant’s
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entitlement to workers’ compensation benefits associated with his cervical and thoracic spine

complaints growing out of the August 4, 2001, compensable accident.

The healing period is that period for healing of an injury which continues until the injured

employee is as far restored as the permanent character of the injury will permit.  If the underlying

condition causing the disability has become more stable and if nothing further in the way of

treatment will improve the condition, the healing period has ended.  Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994).  Conversely, if the underlying condition causing the

disability has not stabilized and further treatment will improve the condition, the healing period

has not ended.  In the instant claim, both Dr. Saer and Dr. Smelz recommended further treatment

relative to claimant cervical and thoracic spine complaints.  

Temporary total disability is that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State Hwy. and Transp. Dep’t. v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981); Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969

S.W.2d 677 (1998).  The claimant has sustained his burden of proof by a preponderance of the

evidence that he has remained within his healing period relative to his cervical and thoracic spine

complaints subsequent to December 20, 2001, and been rendered totally incapacitated from

engaging in gainful employment.  Claimant is correspondingly entitled to temporary total

disability benefits relative to his cervical and thoracic spine complaints growing out of the

August 4, 2001, compensable accident.   Respondents have controverted claimant’s entitlement

to workers’s compensation benefits relative to his cervical and thoracic spine complaints, to

include temporary total disability benefits.  

AWARD



21

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $315.00, for the period

commencing August 10, 2001, through December 20, 2001, and continuing through the end of

the claimant’s healing period, or until such time as he return to gainful employment, a date to be

determine, as a result of the August 4, 2001, compensable injuries to his lumbar, thoracic, and

cervical spine.  Said sums accrued shall be paid in lump without discount.  Respondents may

claim credit for sums heretofore paid toward the discharge of the afore obligation.

Respondents are further ordered and directed to pay all reasonably related medical,

hospital, nursing and other apparatus expenses growing out of the August 4, 2001, compensable

injuries of the claimant, to include medical related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

portion of the indemnity benefits award pursuant to Ark. Code Ann. § 11-9-715, § 11-9-801, and

WCC Rule 10.  Respondents are directed to withhold the claimant’s portion of the controverted

attorney’s fee out of the indemnity benefits awarded and to remit same directly to claimant’s

attorney along with their share of the attorney fees.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

__________________________________________
Andrew L. Blood, Administrative Law Judge
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