
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F311978

SHARON T. LINDLE, EMPLOYEE CLAIMANT

BEVERLY HEALTH & REHAB CENTER, EMPLOYER RESPONDENT

AMERICAN HOME ASSURANCE COMPANY, 
INSURANCE CARRIER RESPONDENT

OPINION FILED JANUARY 18, 2005

Hearing conducted before Administrative Law Judge HON. DALE DOUTHIT in
Little Rock, Pulaski County, Arkansas.

The claimant was represented by MR. JON B. GANN, Attorney at Law, Hot
Springs, Garland County, Arkansas.

The respondents were represented by MR. MICHAEL E. RYBURN, Attorney
at Law, Little Rock, Pulaski County, Arkansas.

STATEMENT OF THE CASE

The above-styled claim came on for a hearing in Little Rock, Pulaski

County, Arkansas, on December 2, 2004.  A prehearing conference was held

on September 1, 2004, and a prehearing order was filed on September 2,

2004.  At the hearing the parties announced that the stipulations issues, and

their respective contentions were properly set out in the prehearing order,

subject to additional stipulations, contentions and issues agreed to at the

hearing.  A copy of the prehearing order was marked as Commission Exhibit

“1", and made a part of the record without objection.

The parties agreed to the following stipulations:

1) The employer/employee/carrier relationship existed on October
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14, 2003;

2) the claimant was involved in a motor vehicle accident on October
14, 2003, while she was in El Dorado, AR for a work required
seminar;

3) claimant was earning sufficient wages to entitle her to a

temporary total disability rate of $316.00 per week  and a
permanent partial disability rate of $270.00 per week;

4) respondents have controverted this claim in its entirety.

Claimant contends she sustained a compensable injury in the course

and scope of her employment on October 14, 2003.  Further, that she is

entitled to temporary total disability benefits from November 1, 2003 through

February 10, 2004, reasonably necessary medical treatment, compensation

for a permanent physical impairment, wage-loss disability compensation and

attorney fees.

Respondents contend the claimant did not sustain a compensable injury

and more specifically was not performing an employment duty at the time of

the injury.  Alternatively, respondents contend there is no proof of temporary

disability, and that the impairment rating is not based on any objective medical

findings, or AMA guide, and that the major cause of the impairment rate was

not the 10/14/03 accident.  Specifically, the respondents contend that the

claimant's rash condition is not causally related to the 10/14/03 accident and

not compensable.
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ISSUES TO BE LITIGATED

1) Compensability, specifically, whether the claimant was performing
employment duties at the time of the motor vehicle accident;

2) associated medical benefits;

3) temporary total disability benefits;

4) permanent partial disability benefits;

5) wage-loss disability compensation.

From a review of the record as a whole, to include medical reports,

documents, photographs and other matters properly before the Commission,

and having had an opportunity to hear the testimony of the witness and to

observe her demeanor, the following findings of fact and conclusions of law

are made in accordance with A.C.A. §11-9-704:

FINDINGS AND CONCLUSIONS

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The stipulations agreed to by the parties and set forth
above are hereby accepted as fact.

3. There was an employer/employee/carrier relationship on
10/14/03. 

4. The claimant earned sufficient wages to justify a TTD rate
of $316.00 per week and a PPD rate of $270.00 per week.

5. The claimant has proven by a preponderance of the
evidence that she sustained a compensable injury to her
neck, hip and right arm on 10/14/03, arising out of and in



SHARON T. LINDLE-F311978

-4-

the course of her employment.

6. The claimant has proven by a preponderance of the
evidence that her injury on 10/14/03 caused internal
physical harm to the body requiring medical service, and
that the medical treatment she received for those injuries
was reasonably necessary in connection with the
compensable injury, with the exception; however, of
medical treatment related to claimant's post injury rash
(folliculitis) development.  

7. Claimant has failed to prove by a preponderance of the
evidence that her folliculitis was causally related to the
10/14/03 work-related accident.

8. The claimant has failed to prove by a preponderance of the
evidence that she is entitled to an award for temporary total
disability benefits.

9. The claimant has proven by a preponderance of the
evidence that she is entitled to nine (9) weeks of permanent
partial disability benefits at the rate of $270.00 per week.

10. The claimant has failed to prove by a preponderance of the
evidence her entitlement to wage-loss disability
compensation.

11. Claimant's attorney is entitled to an attorney's fee at the
maximum rate allowed by law in accordance with this
opinion.

DISCUSSION

The claimant, a salaried employee, had worked for Beverly Health Care

as a dietary manager, for approximately two to three months prior to the

accident on 10/14/03.  On 10/14/03 claimant was required by her employer to

travel to El  Dorado, Arkansas to attend a seminar, which was mandatory for
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dietary managers.  The claimant resided in Bismark, Arkansas at the time of

the accident.

According to the claimant's testimony she drove her vehicle from her

home in Bismark, AR to El Dorado, AR on 10/14/03, as required by her

employer, to attend the work-related seminar and was present for the entire

seminar.   Claimant left El Dorado, AR around 2:30 p.m. to return to her home

in Bismark, AR.  According to claimant's testimony, while on her way out of El

Dorado, she stopped to get directions back to Bismark.  While still in El

Dorado, the claimant was stuck by an eighteen-wheel tractor-trailer rig and

suffered injuries to her neck, hip and right arm.

After the accident, claimant reported the incident to her administrator and

the next day, 10/15/03, went to the St. Joseph's Mercy Health Center

emergency room suffering from neck spasms.  Claimant then had a follow-up

visit with Dr. Ford on 10/30/03.  Claimant also sought treatment from Dr. Bruce

Smith, an Orthopaedic Surgeon.  She attended physical therapy through

Arkadelphia Physical Therapy Center, Inc., and sought treatment from the

Strough Dermatology Clinic for folliculitis.

Claimant further contends that she was performing employment services

at the time of her motor vehicle accident.  A compensable injury is defined, in

part, as an accidental injury arising out of and in the course of employment. 
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A.C.A. §11-9-102(4)(A)(i).  A compensable injury does not include an injury

"inflected upon the employee at a time when employment services were not

being performed."  A.C.A. §11-0-102(4)(B)(iii).

The test for determining whether an employee was acting within the

"course of employment" at the time of the injury requires that the injury occur

within the time and space boundaries of the employment, when the employee

is carrying out the employer's purpose or advancing the employers interests

directly or indirectly.  Pilgrim Pride Corp. v. Caldarera, 54 Ark. 92, 923 SW 2nd

290 (1996)

The Supreme Court affirmed the Commission's findings that a traveling

nursing assistant's injury in an automobile accident was compensable when

she was traveling to care for her patients.  Olsten Kemberly Quality Care v.

Petty, 328 Ark. 381, 944 S.W. 2d 524 (1997)  The court held that the claimant

was required by the very nature of her job description to submit herself to the

hazards of travel in her own vehicle back and forth to the homes of her

patients.  As such, the claimant was acting within the course of her

employment with her employer at the time her injuries were sustained.  The

court found that the travel was clearly for the benefit of the employer since it's

business livelihood depended upon the in-home care of patients provided by

the nursing assistants.  The court held it was persuaded by the reasoning
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offered by the Court of Appeals.

"Although we recognize that the appellee was not directly
compensated for driving to patient's houses, the pay of
compensation is not conclusive for the question of whether
employment services are being performed.  For example,
many workers, such as salesmen, are paid on the basis of
commission, but it is abundantly clear, that a salesman who
is attempting to make a sale is performing an employment
service without regard to whether his attempt is successful."

It is likewise clear that delivering nursing services to patients at their

house is the raison d'etre of the appellant's business and that traveling to

patients' houses is an essential component of that service.  Id,   Olsten v.

Petty.

In the case at hand, the respondents contend that the claimant was not

performing an employment duty at the time of the injury.   It was undisputed

at the hearing of this matter that the claimant traveled to El Dorado for the

work-related seminar at the insistence of her employer.  Generally, an

employee is not acting within the curse of employment when he or she is

traveling to and from the workplace; this "coming and going" rule ordinarily

precludes recovery from an injury sustained while the employee is going to or

returning from their place of employment. Id.  Olsten v. Petty  However, one

of the recognized exceptions to the coming and going rule is where the

journey itself is part of the service; traveling men are generally within the

course of their employment from the time they leave home or on a business
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trip until they return for the self evident reason that the traveling itself is a vital

part of the job. Id.  Olsten v. Petty.  

There is no doubt the claimant would not have been in El Dorado,

Arkansas on 10/14/03 but for her employer requiring her to attend the work-

related seminar.  It is this examiner's findings that the claimant's injuries on

10/14/03 arose in the course of her employment, and that at the time of the

injury she was advancing her employer's interest.  Traveling from El Dorado

to Bismark was a part of her employment in and of itself.  Had she reached

her final destination there could be some other issue to be determined, but in

this case the claimant never got out of El Dorado and was still well within her

course of employment.  As such, I find her needed treatment associated with

her neck, hip and right arm to be compensable and reasonably necessary

with the exception of her treatment for the folliculitis.

Dr. Michael Ford stated "I do not feel that there is any relationship

between the powder inside the airbag and the skin eruption that has plagued

Ms. Lindle." (J'S 1, p. 15)

Reviewing all the medical records made a part of the record, I cannot

find any objective medical findings that substantiated a causal relationship

between the folliculitis and the 10/14/03 accident.

The claimant contends she is entitled to T.T.D. benefits from 11/1/03 to
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2/10/04.  T.T.D. for unscheduled  injuries is that period within the healing

period in which the claimant suffers a total incapacity to earn wages.  AHTD

v. Breashears, 272 Ark. 244, 613 SW 2nd 392 (1981)

The healing period is defined as that period for healing of the injury that

continues until the employee is as far restored as the permanent character of

the injury will permit. AHTD v. Williams, 41 Ark. App. 1, 846 SW 2d 670

(1993).  The record reflects the claimant returned to work for approximately

two weeks after the injury before being fired.  Thereafter, the claimant went

into the tanning bed business after receiving an inheritance from her mother. 

From the claimant's testimony it was unclear as to the date she started this

new business venture.  (T. Pg 47, L 11-24).  Further, the claimant stated that

while she was working for the employer those two weeks after the accident,

that she was doing a good job.  (T. Pg 44, L 16-17).

When questioned about whether she could have worked after being

fired, the claimant was unsure. (T. Pg. 45, L 23-25 & Pg. 46, L 1).  Based

upon the testimony of the witness and the medical records, I find the claimant

has failed to prove by a preponderance of the evidence that she was totally

unable to work between 11/1/03 and 2/10/04 and therefore not entitled to

T.T.D. benefits.

The claimant contends she is entitled to permanent partial disability
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benefits based on a two percent (2%) whole body rating given by Dr. Smith.  I

agree with Dr. Smith's findings pursuant to the AMA 4th Edition Guidelines

that Ms. Lindle suffered a two percent (2%) whole body impairment as a

result of a compensable injury.  (J'S Pg. 25 & 27).  Based on the objective

medical findings and the claimant's PPD rate of $270.00 per week, I find Ms.

Lindle is entitled to $2,430.00 in PPD benefits to be paid in lump sum by

respondents.

Claimant contends she is entitled to PPD disability benefits in excess of

her two percent (2%) whole body rating in the form of wage-loss disability.  In

considering such claims, the Commission may take into account, in addition

to the permanent physical impairment, such factors as the employee's age,

education, and experience and other matters reasonably expected to affect

his or her future earning capacity (A.C.A. §11-9-522(6)(1).  The claimant

testified she was a salaried employee at the time of her injury, which

averaged out to be about $14.00 per hour.  She stated she is currently

employed by a new employer in the same capacity as she was at the time of

the injury and making $12.00 per hour as a dietary manager.  (T. Pg. 48, L

24).  She has a degree in dietary management.  Her testimony showed that

she started looking for a job in September of 2004.  (T. Pg 48, L 24-25  & Pg.

49, L 1-3, & T. Pg 20 , L 12-13).   This examiner finds it compelling that in
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less than thirty (30) days after starting a job search within her field she

became employed as a dietary manager.  By her own testimony she didn't

start looking for a job sooner because of her desire to start the tanning

business.  Further, the claimant testified the new employer's reason for

paying $12.00 per hour was not due to her restrictions, but solely based on

the size of the employer's business.  (R. Pg. 50, L 18-23).  Dr. Smith found

her to be able to resume her job with no restrictions. (J'S 1, Pg. 25).  Taking

into account the claimant's new employment in her field of Dietary

Management, in which she holds a degree, her age, experience, the two

percent (2%) whole body impairment, and Dr. Smith's "no restrictions" return

to employment, I find the claimant has failed to prove beyond a

preponderance of the evidence any entitlement to wage loss disability

benefits in excess of her two percent (2%) whole body impairment rating.

ORDER

Claimant sustained a compensable injury on 10/14/03, as she was

performing employment services at that time.  Respondents are ordered to

pay for all reasonably necessary medical treatment associated with the

claimant's injuries of 10/14/03, with the exception of medical treatment related

to claimant's folliculitis.

Claimant's request for temporary total disability benefits is denied. 
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Claimant's request for wage-loss benefits is denied.  Claimant's request for

PPD is granted and respondents are ordered to pay $2,430.00 in PPD

benefits, in lump sum, without discount.  Further, claimant's attorney is

entitled to the maximum attorney's fee associated with this award pursuant to

A.C.A. §11-9-715.

This award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

___________________________
Hon. Dale Douthit
Administrative Law Judge


