
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F402651

MELINDA KREBS CLAIMANT

WASHINGTON COUNTY FINANCIAL RESPONDENT EMPLOYER

CONTINENTAL CASUALTY CO. RESPONDENT CARRIER

ORDER AND OPINION FILED FEBRUARY 9, 2005

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE THOMAS W. MICKEL, Attorney at Law,
Conway, Arkansas.

Respondents represented by the HONORABLE FRANK B. NEWELL, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on January 18,

2005.  A prehearing conference was held on November 22, 2004 and a prehearing

order was filed the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and admitted into evidence without objection.  A Commission

order dated September 30, 2004, was marked as Commission Exhibit No. 2 and

admitted into evidence without objection.

At the prehearing conference and prior to the hearing, the parties agreed to the

following stipulations:

1.  There was an employer-employee relationship on
March 4, 2004.

2.  The compensation rates are $300/225.
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3.  Respondents have controverted the claim.

4.  The claimant drew $1,428 in unemployment
benefits.

The claimant contends that she sustained a work-related injury by a specific

incident on March 4, 2004, while working for the respondent.  The claimant contends

she is entitled to medical benefits and temporary total disability benefits from March 5,

2004, to a date to be determined.  The claimant contends that she has objective

evidence of an injury with a C5-6 herniated disc as shown on a MRI.  The claimant

requests maximum attorney’s fees on any indemnity paid on the claim.

Respondents are precluded from offering a defense to the claim because they

failed to cooperate with discovery.  A September 30, 2004, order was introduced into

evidence.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:
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FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on March 4, 2004.

2.  The compensation rates are $300/225.

3.  Respondents have controverted the claim.

4.  The claimant drew $1,428 in unemployment benefits.

5.  The claimant has proven by a preponderance of the evidence that she

sustained a compensable specific incident injury arising out of and in the course of her

employment.

6.  Respondents are responsible for all reasonable and necessary medical

treatment the claimant has pursued.

7.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and unable to earn wages from March 5, 2004, to a date

to be determined.

8.  Respondents are entitled to an offset for unemployment benefits the claimant

may have received from March 5, 2004 through June 20, 2004.

DISCUSSION

The claimant, 31 years old, began her employment with the respondent

employer in February 2002, as a store manager.  According to the claimant, on March

4, 2004, she was taking out the trash and there was a large amount of trash due to

changing customers’ file folders.  As the claimant was throwing the bags of trash into

the dumpster, she felt a pop in her right shoulder.  The pain started in the junction of
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her neck and went down her shoulder into her right arm.  According to the claimant, she

felt some numbness and tingling but mostly pain.  The claimant immediately called

Terasa Davis, the district supervisor, and was told to go to her doctor.  The doctor

prescribed Flexeril, pain medication and physical therapy.  The claimant was only able

to attend one physical therapy session before respondent controverted the claim. 

According to the claimant, she was terminated the day after the injury.

The claimant described her pain as constant in her neck and running down her

shoulder and into her hand.  She complained of tingling and numbness and takes pain

medication and muscle relaxers.  The claimant confirmed that she had no previous

back problems, work injury claims or car wrecks.

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2002).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).
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The claimant in the present case has proven by a preponderance of the

evidence that she sustained a specific incident injury in the course of and arising out of

her employment.  I found the claimant to be a credible witness who presented a

credible account of an injury on March 4, 2004, when she was disposing of trash.  She

described an incident where she threw the trash bag into the dumpster and felt a pop in

her shoulder and began immediately to have neck and shoulder pain.  She reported the

injury and sought medical treatment.  The contemporaneous medical reports

corroborate the claimant’s account of having pain and numbness in the right shoulder,

arm and neck.  The claimant was prescribed Flexeril and physical therapy was ordered. 

A May 5, 2004, MRI of the cervical spine revealed a right disc protrusion at C5-6.  Dr.

Richard Jordan’s July 12, 2004, letter further revealed that she has no previous neck

problems.  Dr. Jordan’s report further reveals that the claimant has tenderness and

spasm in the paraspinous muscles on the right and he recommended an anterior

cervical diskectomy with fusion at C5-6 with right anterior scalenotomy.  This surgery

was scheduled but canceled because the claim was controverted.  The claimant in the

present case has satisfied the objective findings requirement, as required by Ark. Code

Ann. §11-9-102(4)(D).  Further, the claimant has satisfied the requirement that those

findings cannot come under the voluntary control of the patient.  Ark. Code Ann. §11-9-

102(16).

Respondents are liable for all reasonable and necessary medical treatment the

claimant has pursued for her compensable neck and shoulder problems.  Ark. Code

Ann. §11-9-508.
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The claimant further contends that she is entitled to temporary total disability

benefits from March 5, 2004, until a date to be determined.  In order to be entitled to

temporary total disability benefits, the claimant must remain in her healing period and

be unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  

In the present claim, the claimant presented again credible testimony that the

initial examining physician had taken her off work and her employer terminated her. 

While the medical reports do not specifically note that the claimant was to remain off

work, she was prescribed Lortab for pain and set up for physical therapy.  She was

changed to Vicoprofen and Zanaflex for pain.  Dr. Jordan spoke of the claimant’s limited

activity in his July 12, 2004, report and further discusses the medication the claimant is

taking to help with muscle spasms.  I find the claimant has proven by a preponderance

of the evidence that she remained in her healing period and was unable to earn wages

from March 5, 2004, to a date to be determined.  Surgery has been recommended and

postponed because the claim was controverted.  Further, the claimant has been

prescribed and takes pain medication that causes sleepiness and can diminish

concentration.

Respondents have requested an offset for unemployment benefits the claimant

received from the date of the injury through June 20, 2004.  Ark. Code Ann. §11-9-506

provides that the respondent is entitled to a credit toward temporary total disability

benefits owed.
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ORDER

The claimant has proven by a preponderance of the evidence that she sustained

a compensable specific incident injury arising out of and in the course of her

employment.  Respondents are responsible for all reasonable and necessary medical

treatment the claimant has pursued.  The claimant has proven by a preponderance of

the evidence that she remained in her healing period and unable to earn wages from

March 5, 2004, to a date to be determined.  Respondents are entitled to an offset for

unemployment benefits the claimant may have received from March 5, 2004 through

June 20, 2004.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


