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STATEMENT OF THE CASE

This case comes on for review for a determination of an attorney lien of Attorney Jay

Tolley.

A hearing on Mr. Tolley’s lien immediately followed a joint petition hearing wherein

a joint petition for final settlement was approved which paid claimant $40,000.00 and a

total attorney fee of $10,000.00.   The amount of the attorney lien due Mr. Tolley is the

subject of the current hearing.

On October 8, 2003, the claimant met with Mr. Tolley regarding her workers’

compensation claim.   Claimant testified that she did not sign a fee agreement at that time

because she was unsure as to whether she wanted Mr. Tolley to represent her in pursuit

of her workers’ compensation claim.   The documentary evidence does indicate that

claimant did sign and complete various documents in Mr. Tolley’s office on that date;

including, a client interview sheet, Form AR-C, and various other forms.   According to

claimant’s testimony and the affidavit of Mr. Tolley, claimant’s claim was discussed and Mr.
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Tolley informed claimant that she should return to see him if she was terminated by the

respondent.   Following that visit, Mr. Tolley on October 14, 2003 authored a letter to

claimant advising her that he wanted to help claimant save her job.  He indicated that

claimant should continue to receive medical treatment and let him know if the respondent

did terminate her.   That letter indicates that if claimant was terminated he would file a

claim on her behalf.   By letter dated October 15, 2003, claimant was terminated by the

respondent.   Claimant took this letter to Mr. Tolley’s office but still did not sign the fee

agreement.   Mr. Tolley subsequently filed an AR-C, a pre-hearing information sheet, and

a preliminary notice with the Commission requesting a hearing on claimant’s claim.   These

forms were sent to the Commission by letter dated October 23, 2003.    In response to Mr.

Tolley’s letter of October 23, Carl Bayne of the Commission sent a “15-day letter” to the

carrier notifying it that an AR-C had been filed by Mr. Tolley on behalf of the claimant.  Mr.

Bayne’s letter reflects that a copy of this 15-day letter was sent to claimant at her address.

 Claimant’s claim was eventually assigned to Administrative Law Judge Churchwell, who

by letter dated December 18, 2003 informed Mr. Tolley and the attorney for respondent

that he had received their pre-hearing filings and was setting the case for a pre-hearing

conference on February 5, 2004.   A copy of that letter was sent to the claimant’s address.

 A pre-hearing conference between the parties, including Mr. Tolley on claimant’s behalf,

took place on February 5, 2004.   

According to claimant’s testimony she was unaware that Mr. Tolley had filed a claim

on her behalf.   Claimant also denies having received copies of the letters sent to her by

Carl Bayne and Administrative Law Judge Churchwell.   In March 2004 the claimant hired

Mark Velasquez to represent her in her workers’ compensation claim.   The parties

subsequently submitted a proposed joint petition wherein claimant was to receive

$40,000.00 and claimant’s attorney would be paid $10,000.00.

Upon learning of Mr. Velasquez’s representation of the claimant, Mr. Tolley filed a
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claim for an attorney lien.   That lien was the subject of the hearing which took place

following approval of the joint petition on February 9, 2005.

The issue for consideration is whether Mr. Tolley is entitled to a lien on any of the

$10,000.00 attorney fee paid pursuant to the terms of the joint petition settlement.   The

Court of Appeals recently discussed attorney liens with respect to workers’ compensation

in Wren v. DeQueen Sand & Gravel Company,          Ark. App.        ,        S.W. 3d        

(2004).   In that case, the Court recognized that A.C.A. §16-22-304 establishes liens in

favor of an attorney to the proceeds of any settlement, verdict, report, decision, judgement

or final order in the client’s favor.   The Court also noted that the statute specifically states

that the lien is to apply to proceedings before the Workers’ Compensation Commission

pursuant to  A.C.A. §16-22-304(c)(1).   The Court went on to state:

The current status of the law is that an attorney is to
be compensated based upon the fee agreement when
he or she is dismissed without cause.  McDermott v.
Mcdermott, 336 Ark. 557, 986 S.W. 2d 557 (1999).
Attorneys who are discharged with cause retain a 
lien, but the amount of compensation is determined
on a quantum-meruit basis.  Id; see also Crockett
& Brown v. Courson, supra.

The claimant contends that Mr. Tolley is not entitled to an attorney lien because she

never entered into an agreement for his services.   Specifically, claimant testified and the

documentary evidence reflects that the claimant did not sign the fee agreement at the time

of her initial visit on October 8, 2003.   Although claimant did not sign the fee agreement,

compensation for services can be either expressed or implied.   See A.C.A. §16-22-302

which states:

The compensation of an attorney at law, solicitor, or
counselor for his services is governed by agreement,
expressed or implied, which is not restrained by law.
(Emphasis added.)
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I find that the agreement between Mr. Tolley and the claimant was implied under the

circumstances in this case.   As previously noted, claimant’s initial consultation with Mr.

Tolley occurred on October 8, 2003.  At that time Attorney Tolley indicated that claimant

should wait to file a claim until she was terminated by the respondent.  Also as previously

noted, claimant completed various paperwork that day including an AR-C form.  Following

that meeting Attorney Tolley on October 14, 2003 advised claimant that he first wanted to

attempt to save her job.   He also indicated that claimant should continue working and

continue to seek medical treatment.   Most importantly, Mr. Tolley stated in his letter:

Please let me know if indeed they terminate you, at
which time I will file the claim.  (Emphasis added.)

The very next day the respondent by letter did  terminate the claimant.  Claimant in

turn took this letter of termination to Mr. Tolley who then proceeded to file a claim on

claimant’s behalf with the Commission.   By providing a copy of her letter of termination to

Mr. Tolley in response to his letter indicating that if she were terminated he would file a

claim on her behalf, I find that an implied agreement existed.   In light of Mr. Tolley’s letter

that he would file a claim if she were terminated, claimant by her actions in providing her

letter of termination to Mr. Tolley implied that she wished him to file a claim on her behalf.

While claimant testified that she was not aware that Mr. Tolley had taken action to

represent her, I note that copies of letters from both Carl Bayne and ALJ Churchwell were

sent to claimant’s address.  These letters indicate that Mr. Tolley is acting on her behalf.

Although claimant denies receiving copies of these letters, I note that they wre sent to the

address where she had received Mr. Tolley’s letter.  Claimant also acknowledged that the

address on the Commission letters was her correct mailing address.

Accordingly, for the foregoing reasons, I find that an implied contract of

compensation was created by claimant’s providing of the letter of termination to Mr. Tolley.

I also find based upon the claimant’s testimony that the discharge was with cause.
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Having found that the discharge was with cause, Mr. Tolley retains a lien with the

amount of compensation to be determined on a quantum-meruit basis.  Wren v. DeQueen

Sand & Gravel, supra.   The evidence reflects that Mr. Tolley participated in a conference

with claimant on October 8, 2003, at which time he advised her of her rights under the

Arkansas Workers’ Compensation law.   As a result of that conference claimant completed

various paperwork which would allow a claim to be filed on her behalf.   Mr. Tolley followed

that conference up with a letter dated October 14 setting forth his legal opinion that

claimant should refrain from filing a claim until such time as she was terminated.   After

claimant was terminated and provided her letter of termination to Mr. Tolley, Mr. Tolley

proceeded to prepare and file form AR-C, a pre-hearing information sheet, and a

preliminary notice which he sent to the Commission on October 23 and requested a

hearing.  A pre-hearing conference was eventually conducted on this claim between Mr.

Tolley, an attorney for respondent, and Administrative Law Judge Churchwell.   Before any

additional action could be taken, claimant had obtained Mr. Velasquez as her counsel and

the case was eventually joint petitioned.   After my consideration of the services furnished

by Mr. Tolley to the claimant on her behalf, I find that Mr. Tolley is entitled to a fee in the

amount of $1,000.00.

Accordingly, for the foregoing reasons, of the $10,000.00 attorney fee approved at

the joint petition hearing, respondent is hereby ordered to pay Mr. Velasquez $9,000.00

and Mr. Tolley $1,000.00 in satisfaction of his attorney’s lien.

IT IS SO ORDERED.

                                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


