
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F001912

PAMELA KILPATRICK, 
EMPLOYEE   CLAIMANT

SUCCESS STAFFING CORPORATION, 
EMPLOYER                  RESPONDENT

ONE BEACON INSURANCE CO./ESIS, 
CARRIER/TPA                RESPONDENT

OPINION FILED DECEMBER 1, 2005

Hearing before Administrative Law Judge Mark Churchwell in
Batesville, Independence County, Arkansas.

Claimant was represented by Honorable Gary Davis, Attorney
at Law, Little Rock, Arkansas.

Respondents were represented by Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

September 28, 2005 in Batesville, Arkansas.  A Prehearing

Order was entered in this case on July 15, 2005.  This

Prehearing Order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of this Prehearing Order was

made Commission’s Exhibit No. 1 to the hearing record.

The following stipulations were submitted by the

parties in the Prehearing Order and are hereby accepted: 
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1. Employee/employer/insurance carrier relationship

existed on or about 01/19/00, at which time claimant

sustained a compensable injury.

2. The jurisdiction of the Commission.

3. A compensation rate of $370/$278.

By agreement of the parties during the course of the

hearing, the issues to be litigated and resolved at the

present time were limited to the following:

1. Medical expenses.

2. Recommendation for medical treatment.

3. A controverted attorney’s fee.  

The record consists of the September 28, 2005 hearing

transcript and the exhibits contained therein.

DISCUSSION

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury. Ark. Code Ann. § 11-9-

705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the
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Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

1. $175 Bill For 2004 CT Scan.

The claimant’s attorney explained at the hearing that

the respondents have not yet paid for a November 29, 2004 CT

Scan of the claimant’s upper extremity, and that Ms.

Kilpatrick has $25 in out-of-pocket expenses for that

procedure. (T. 5)  Mr. Ryburn indicated at the hearing that

the bill at issue will be paid by the respondents.  After

considering the length of time that the medical expense

remains unpaid, the respondents’ lack of reasonable

justification for nonpayment, and the correspondence in the

record indicating Mr. Davis’ efforts to get that bill paid,

I find that the respondents have controverted the unpaid

expense.  The respondents shall timely pay for the medical

expense, including but not limited to, reimbursing Ms.

Kilpatrick her out-of-pocket expenses.  In addition, in

light of the respondents’ controversion, I find that the

claimant’s attorney is entitled to the maximum statutory

attorney’s fee on the unpaid medical bill, one-half of which

is to be paid by the claimant and one-half to be paid by the

respondents in accordance with Ark. Code Ann. § 11-9-715
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(Repl. 1996) and Death & Permanent Total Disability Trust

Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

2. Lumbar MRI Proposed By Dr. Allen On May 12, 2005.

For the following reasons, I find that the claimant has

failed to establish by a preponderance of the evidence that

the MRI to the lumbar spine proposed by Dr. Allen on May 12,

2005 is reasonably necessary for treatment of the claimant’s

compensable low back injury.  First, I note that the

claimant has already undergone a lumbar MRI at Baxter

Regional Medical Imaging Center on December 16, 2002. 

Second, as far as I can tell from reading Dr. Allen’s 2005

reports, Dr. Allen has not reviewed the 2002 MRI and may not

even be aware of that MRI’s existence.  Third, I relied on

the 2002 lumbar MRI from Baxter Regional Medical Imaging

Center introduced at a prior hearing in this case in

concluding that the claimant has failed to present any

objective and measurable physical findings of permanent

impairment attributable to her 2000 lumbar injury at work. 

Fourth, no physician, either before or after the hearing

held in 2004, has ever indicated that the 2002 lumbar MRI

from Baxter Regional Medical Imaging Center is of poor

quality or is in any other way unreliable.  Fifth, as Mr.

Ryburn has noted, even if the claimant underwent a new
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lumbar MRI in 2005 or in 2006, and even if that new lumbar

MRI showed some abnormality, it would essentially require

speculation and conjecture to attribute any new lumbar

abnormality to an injury that occurred some five years ago,

in light of the 2002 MRI in the record which indicated only

degenerative changes.  Under these circumstances, the

claimant’s request that I direct the respondents to pay for

a new lumbar MRI at the direction of Dr. Allen is

respectfully denied.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Employee/employer/insurance carrier relationship

existed on or about 01/19/00, at which time claimant

sustained a compensable injury.

2. The jurisdiction of the Commission.

3. A compensation rate of $370/$278.

4. Respondents have controverted the claimant’s

November 29, 2004 CT Scan of the upper extremity. 

Respondents are directed to reimburse Ms. Kilpatrick her

out-of-pocket expenses for that procedure and to pay for

that medical procedure if they have not already done so.  In

addition, the claimant’s attorney is entitled to the maximum

statutory attorney’s fee on the unpaid medical procedure.  
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5. Claimant has failed to establish by a

preponderance of the evidence that the additional lumbar MRI

proposed by Dr. J. D. Allen in 2005 is reasonably necessary

medical treatment for the claimant’s compensable 2000 lumbar

injury.

AWARD

The respondents are directed to pay benefits and

attorney’s fees for Ms. Kilpatrick’s November 29, 2004 CT

Scan consistent with the findings of fact set forth herein.  

IT IS SO ORDERED.

___________________________________
HONORABLE MARK CHURCHWELL
Administrative Law Judge


