
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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DONNA F. JOSLIN, EMPLOYEE CLAIMANT

WHITE HALL SCHOOL DISTRICT, EMPLOYER RESPONDENT
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OPINION FILED MARCH 11, 2005

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on December 13,
2005 at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE CAROL WORLEY, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of rehabilitation

expenses or alternatively wage loss disability and attorney’s fees.

At issue is the extent of the claimant’s loss of earning capacity as defined by Ark. Code Ann.

§11-9-522.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on December 10, 2002

at which time the claimant sustained a compensable injury at a compensation rate of

$329.00/$247.00.  Medical expenses, temporary total disability benefits (until September 15, 2003)

and a 6% rating to the body as a whole as assessed by Dr. Baskin have been accepted.

The claimant contends she is permanently and totally disabled as a result of her compensable

back injury.  Alternatively, she contends she is entitled to wage loss in excess of the rating.  The

claimant is willing to participate in rehabilitation if the respondents agree to pay for an evaluation.

The respondents contend all appropriate benefits have been paid.



2

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The following witnesses testified at the hearing: the claimant and her neighbor Wava Cox;

and the claimant’s former employer, Principal Danny Young.

The claimant, a widow, is 63 years old (D.O.B. October 8, 1941) with a high school

education.  Her work experience includes catering, a job as a cook and laundress for the sheriff’s

department, and custodial work for the respondent-employer the past eight or nine years.  The

claimant’s health history includes a July 2004 motor vehicle accident affecting her left elbow, fingers

and feet.

The claimant injured her back on December 10, 2002 while lifting tables.  She has been

treated conservatively (with no surgical procedures) and assessed a 6% rating to the body as a whole.

She continues to experience back pain and weakness in her left leg.  She stated she has difficulty

sitting, standing or walking for prolonged periods of time.  She is able to drive although it leaves her

stiff.  She is therefore unable to commute to a job.

Dr. Baskin released the claimant for light duty on September 23, 2003.  Three months later

she contacted the principal about returning to work in a position other than custodial.  He gave her

an employment application which she did not file with the school district until August, 2004.
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In the interim, the school district hired a nurse’s aide (see the letter of January 29, 2004), a

position the claimant feels she would be able to perform.  Also in the interim, the claimant’s

employment was terminated in February 2004 and this decision was not contested.

At the time of her injury, the claimant was earning $18,000.00 per year.  She found the cost

of group insurance to be too costly and stated she retired in order to get insurance.  (Tr. p. 27-28).

The claimant registered as a substitute teacher for Kindergarten through sixth grade.

However, she has only worked 3-1/2 days this semester, earing $50.00 per day.

Danny Young, the principal, has worked for the school district for 25 years.  He testified that

although the claimant was released by Dr. Baskin in September, 2003, she did not contact him about

a job until January 8, 2003.  The claimant told him she was physically unable to do custodial work.

At the time, there were no other openings but he gave her an application and advised her to apply.

He did not receive the application until August 4, 2004.

A certified letter had been sent to the claimant in January 2004 regarding a job opening, but

the claimant did not contact the principal.

A second letter was sent to the claimant on February 27, 2004 regarding the termination of

her employment and her appeal rights.  Again, there was no reply and the claimant’s employment

was terminated March 9, 2004.  In August, 2004, the claimant filed an employment application.  Mr.

Young testified it was unnecessary for the claimant to resign, (Tr. p. 66-68/82).

The claimant’s neighbor, Ms. Cox testified about the claimant’s inability to perform

gardening work, home improvements and decorating the way she did prior to the injury.  Ms. Cox

commented that the claimant had no communication skills.  It is true that the claimant spoke with

a flat effect, but she had no trouble testifying.  The claimant did appear tired or sleepy, however,

sitting with her head bowed and resting on her hand.

REHABILITATION

The claimant has been evaluated by the respondents’ specialist, Edie Nichols and the
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claimant’s consultant, Bob White.  Both rehabilitation specialists have opined that the claimant is

capable of returning to work.  Mr. White related the claimant’s statement that she could work as a

substitute teacher which is in the nature of a part-time job.  Mr. White also opined the claimant had

no transferable skills and her age would be a negative factor in her ability to return to the work force.

Edie Nichols interviewed the claimant and found her to be disoriented and over medicated.

Ms. Nichols felt the claimant was unable to return to her former job and she had no transferable

skills.  Ms. Nichols spoke with Principal Young and noted that he seemed willing to consider the

claimant for re-employment but the claimant hadn’t returned her employment application.  Ms.

Nichols opined the claimant could return to work in the sedentary to light/medium category.  In

August and September, 2004, Ms. Nichols generated reports identifying specific jobs that the

claimant testified she either couldn’t perform, or couldn’t commute to the job, or couldn’t be

dependable every day.

In my opinion, some of the job descriptions are vague (what is light duty for a correctional

officer?) Or incomplete (does not disclose salary).  In October, 2004 rehabilitation efforts were

discontinued at the claimant’s request.

MEDICAL EVIDENCE

The claimant was examined by general practitioner, Dr. Lester Alexander and diagnosed with

a lumbar strain with radicular symptoms in the left leg after x-rays revealed degenerative changes.

An MRI scan conducted April 9, 2003 confirmed degenerative disc disease with a disc protrusion

at L5-S1, with no evidence of nerve root compression.  Dr. Alexander prescribed physical therapy

and referred her to a neurosurgeon.

Dr. Schlesinger saw the claimant in April, 2003 and diagnosed a musculoskeletal injury, but

determined she was not a surgical candidate.  Dr. Schlesinger recommended steroid injections or an

FCE evaluation (if the injections were not helpful) and assessed a 5% impairment.  He would defer

to the FCE for work restrictions.  Dr. Alexander released the claimant on May 23, 2003.

The claimant saw Dr. Baskin May 12, 2003.  He noted her radicular symptoms had changed
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to include both legs.  Dr. Baskin recommended additional injections with Dr. Hart, and treated the

claimant for depression.  On August 5, 2003, Dr. Baskin released the claimant to return to work with

limitations (lifting less than 40 lbs./occasional stooping, twisting, bending and carrying).  Dr. Baskin

made specific reference to a kitchen job he thought the claimant could perform.  His report of

September 9, 2003 mentions the claimant did not get the job.

On September 15, 2003 Dr. Baskin repeated the MRI scan disc bulges but no stenosis.  He

assessed a 6% rating to the body as a whole and opined that she would require prescription

medication for maintenance.  He advised the claimant to apply for Social Security Disability.  Dr.

Baskin felt that the claimant could work if he could find a light duty position that would allow her

to sit occasionally.

The medical records never confirmed nerve root involvement and the physicians did not

explain the etiology of the claimant’s radicular complaints.
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FINDINGS AND CONCLUSIONS

As this case arose after July 1, 1993 this claim is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.

Wage loss is the degree to which the compensable injury has affected the claimant’s earning

capacity.  The extent of disability is a question of fact for the Commission.  Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  Factors to be considered in

assessing wage loss include the claimant’s, age, education, work experience, medical evidence and

other matters which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary termination.  Glass

v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313,

663 S.W.2d 946 (1984),  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), and

Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

The evidence shows the claimant, age 63 has a high school education and work experience

as a cook and janitor.  She injured her back, resulting in a 6% permanent impairment rating.  All are

in agreement that she could not return to her janitorial duties.

Dr. Baskin and rehabilitation specialist, Edie Nichols felt the claimant should be able to

return to light duty work.  However, her age, lack of stamina, and dearth of transferable skills will

make it difficult to find a job commensurate with her pre-injury wages and benefits.

The claimant is not permanently and totally disabled as she is presently working, performing

the job of a substitute teacher.  The claimant has shown a preference for part-time work.
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In assessing the situation, I must also consider the claimant’s motivation and I believe her

lack of due diligence has cost her some jobs with the school district that she said she thought she

could perform.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on December 10, 2002 when the claimant sustained a
compensable back injury at a compensation rate of
$329.00/$247.00.  Medical expenses, temporary total
disability benefits and a 6% rating to the body as a
whole have been paid.

2. In addition to the 6% impairment, the claimant has
proven by a preponderance of the evidence of record,
that she is entitled to wage loss disability equivalent
to 52% in permanent partial disability benefits for a
total award of 58%, since the compensable injury was
the major cause of her disability.

3. The respondents are directed to pay the court
reporter’s fees and expenses associated with
transcribing this hearing within thirty days pursuant to
Commission Rule 20.

4. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                          
ELIZABETH W. HOGAN
Administrative Law Judge


