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STATEMENT OF THE CASE

A hearing was conducted January 10, 2005, to determine  the claimant’s

entitlement to additional workers’ compensation  benefits.

A prehearing conference was conducted in this claim on December 8, 2004,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order.  A copy of the Prehearing Order marked

as  “Commission’s Exhibit 1" and made a part of the record without objection.

It was stipulated that the employment relationship existed at all relevant

times, including June 6, 2003; that the claimant sustained a compensable injury on

said date; that she earned sufficient wages to entitle her to the maximum
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compensation rates of $440.00 per week for temporary total disability and $330.00

per week for permanent partial disability; that respondents had paid appropriate

temporary total disability, to date; that the claimant’s healing period ended on March

14, 2004, at which time Dr. Scott Bowen assessed a three percent (3%) whole body

impairment which respondents had accepted; that respondents continued to pay

reasonably necessary medical treatment; and that respondents had controverted

claimant’s entitlement to wage-loss disability, if any.

The sole issue presented for determination concerned claimant’s entitlement

to additional permanent disability benefits.

Claimant contended, in summary, that she sustained wage-loss disability in

excess of the three percent (3%) impairment assessed by Dr. Bowen in an amount

to be determined by this Commission; and that a controverted attorney’s fee should

attach to any additional permanent disability awarded.  Conversely, respondents

maintained that the claimant was not entitled to any wage-loss disability.

The claimant was the only witness to testify.    The record is composed solely

of the transcript of the January 10, 2005, hearing containing a joint medical exhibit

consisting of thirty-two (32) pages.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.
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Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

she sustained any wage-loss disability in excess of the permanent

impairment assessed by Dr. Scott Bowen.

4. Issues not addressed herein are specifically reserved.

DISCUSSION

The relevant facts in this case are undisputed.  The claimant, Deborah L.

Johnson, is forty-seven (47) years old.  The record reflects that the claimant has

completed significant vocational training.  The claimant’s primary vocation during

her adult life has been in medical related work, specifically, as a nurse.  The

claimant first went to LPTN school.  She subsequently obtained an associates

degree in medical records science.  She then went back to RN school at the Baptist

School of Nursing and received her RN certificate in 1991.  The claimant has

worked as a registered nurse since that time.  Again, it is undisputed that the

claimant sustained a compensable injury to her right shoulder on June 6, 2003.  The

claimant was paid appropriate temporary total disability, as well as a three percent

(3%) whole body impairment which was assessed by her primary treating physician
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and surgeon, Dr. Scott Bowen.  The record reflects that the claimant returned to

work for the respondent employer following a right shoulder arthroscopic assisted

rotator cuff repair.  The claimant stated that she returned to work in the same

capacity, but in a different position.  The claimant continued working for the

respondent through on or about August, 2004, at which time she voluntarily

terminated her employment as the result of a disagreement with upper

management.  When the claimant returned to work for the respondent, she

continued to earn her pre-injury wages.  After terminating her employment, the

claimant went to work for Rivercrest Healthcare as the assistant director of nurses.

The record reflects that at the time of claimant’s injury, she was earning

approximately $750.00 per week.  The claimant went to work for Rivercrest  earning

$1,000.00 per week.

The sole issue presented for determination was whether the claimant was

entitled to wage-loss disability in excess of her permanent impairment.

Compensation for unscheduled permanent disability is provided by Ark. Code Ann.

§11-9-522 which is set out, in part, below:

(b)(1)     In considering claims for permanent partial disability benefits in excess of
the employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the percentage of
permanent physical impairment, such factors as the employee’s age, education,
work experience, and other matters reasonably expected to affect his or her future
earning capacity.

(2)     However, so long as an employee, subsequent to his or her injury, has
returned to work, has obtained other employment, or has a bona fide and
reasonably obtainable offer to be employed at wages equal to or greater than his
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or her average weekly wage at the time of the accident, he or she shall not be
entitled to permanent partial disability benefits in excess of the percentage of
permanent physical impairment established by a preponderance of the medical
testimony and evidence.

(c)(1)     The employer or his or her workers’ compensation insurance carrier shall
have the burden of proving the employee’s employment, or the employee’s receipt
of a bona fide offer to be employed, at wages equal to or greater than his or her
average weekly wage at the time of the accident.

(2)     Included in the stated intent of this section is to enable an employer to reduce
or diminish payments of benefits for a functional disability, disability in excess of
permanent physical impairment, which, in fact, no longer exists, or exists because
of discharge for misconduct in connection with the work, or because the employee
left his or her work voluntarily and without good cause connected with the work.

As reflected above, the employer or its workers’ compensation insurance

carrier has the burden of proving that the employee’s post-injury employment was

at wages equal to or greater than the average weekly wage at the time of the

accident.  Clearly, the respondent has sustained its burden of proof in the instant

case.  It is undisputed that the claimant returned to work for the employer herein

earning wages equal to those at the time of her injury, and subsequently left

respondents’ employment and earned wages substantially in excess of those that

she was earning at the time of the injury.  Subsection (b) does not violate any of the

claimant’s constitutional rights because the Legislature was attempting to prevent

the employer from being liable for benefits for the loss of the ability to earn wages

while the injured worker is actually earning wages equal to the wages she was

earning at the time of her injury, which is a legitimate governmental objective.  Cook

vs. ALCOA, 35 Ark. App. 16, 811 S.W.2d 329 (1991).
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I feel compelled to point out that although the parties stipulated that

respondents continued to pay reasonably necessary medical treatment, this was

inconsistent with the claimant’s testimony at the hearing.  The claimant stated that

she required follow-up medical care, which was apparently provided by her private

health insurance policy.  However, she also acknowledged that she never submitted

the bills to the workers’ compensation carrier for payment.  Respondents’

responsibility for additional medical treatment was not an issue presented for

determination.  (Tr.35-36)(Comm. Ex. 1)

Respondents have met its burden of proving that the claimant’s post-injury

earnings were at wages equal to or greater than those she received at the time of

the accident.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                            
Chief Administrative Law Judge             


