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Hearing before Administrative Law Judge Cynthia Estes Rogers on January 21, 2005,

in Monticello, Drew County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. R. Scott Morgan, Attorney at Law, Pine Bluff,

Arkansas.

A hearing was held on January 21, 2005, to determine claimant’s entitlement

to additional benefits, specifically surgery.

The parties stipulated to a compensable injury to claimant’s left knee on April

13, 2004.  It was further stipulated that the claimant’s earnings were sufficient to

entitle him to weekly indemnity benefits of $128.00 for temporary total disability

benefits and for permanent partial disability benefits, based on an average weekly

wage of $192.00.  The claim was accepted as compensable and benefits were paid.
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Claimant contends that after he was released to return to work at the end of

June 2004, he worked for approximately three days, but his knee was so swollen and

painful that he had to cease working and sought medical attention.  He contends that

surgery has been recommended, he desires to have surgery, and he believes he is

entitled to surgery at respondents’ expense.  

Respondents contend that the claimant’s need for surgery is not related to his

compensable injury of April 13, 2004.

STATEMENT OF THE CASE

Claimant sustained a compensable work-related injury to his left knee on April

13, 2004, while in the employment of respondent-employer.  Medical records indicate

that claimant was diagnosed as having left knee osteoarthritis and pre-patellar bursitis.

He was referred for physical rehabilitation therapy, during which he demonstrated no

significant improvement, according to records. 

Claimant admitted during cross-examination that he had had a previous injury

to his left knee in either 1998 or 1999.  He, in fact, admitted that he had had two prior

surgeries to that knee; and, although he testified that these prior surgeries helped him

and that he had completely recovered prior to the instant injury of April 13, 2004,

medical records indicate that he told Dr. Massanelli, his treating physician, that his

previous arthroscopy had not helped him.  
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On June 28, 2004, Dr. Massanelli released claimant as having reached

maximum medical improvement.  Dr. Massanelli’s report of that date states further

as follows:

RECOMMENDATION: I discussed with him at length

his treatment options.  Steroid injections have not helped.

He has had arthroscopy in the past, which he said did not

help; this was approximately eight years ago.  I told him

that I thought he might benefit from Synvisc, and if that

did not help, a total knee arthroplasty.  At this point he is

not interested in either of the options.  He gave a lengthy

description of his job requirements today, which mostly

consist of pushing on a rack.  He thinks he can do that.

It is my opinion that he has reached maximum medical

improvement as of today.  If his symptoms flare up, he is

going to come back to see me; otherwise, I will check

him back as needed.  His x-rays and MRI show

osteoarthritis, which in my opinion was pre-existing.

There is no permanent partial impairment. 

  

[Emphasis added.]  

All medical and indemnity benefits were paid by respondents through June 28,

2004, the date claimant was released.  Claimant now contends that he does desire to

have surgery at respondents’ expense.  Although Dr. Massanelli’s notes indicate that

claimant was “not interested” in the option of surgery, claimant denies telling Dr.

Massanelli this.  Respondents contend that based upon Dr. Massanelli’s opinion that

claimant’s osteoarthritis was pre-existing, claimant is not entitled to surgery at

respondents’ expense.      
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FINDING OF FACT

Claimant has failed to meet his burden of proving by a preponderance of the

evidence that he is entitled to additional benefits, specifically surgery at respondents’

expense.

DISCUSSION

The Arkansas Court of Appeals has held that medical treatment intended to

reduce pain or enable an injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary medical treatment.  See

generally, Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950 S.W.2d 463

(1997); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983);

Tiner v. Total Petroleum, Full Workers' Compensation Commission, Opinion filed

April 3, 2003 (W.C.C. F104990). In addition, an employer may remain liable for

medical treatment reasonably necessary to maintain a claimant's condition after the

healing period ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983). (“Medical treatments which are required so as to stabilize or

maintain an injured worker are the responsibility of the employer.”)  A claimant,

however, must prove that the additional treatment he desires is reasonable and

necessary, in relation to his compensable injury.  In this case, claimant has failed to

do so.  
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The Commission has the authority to accept or reject medical opinions, and its

resolution of the medical evidence has the force and effect of a jury verdict.  Jim

Walter Homes and Travelers Ins. v. Beard, 82 Ark. App. 607, 120 S.W.3d 160 (2003).

Questions of credibility and the weight and sufficiency to be given evidence are

matters within the province of the Commission.  See Smith-Blair, Inc. v. Jones, supra;

Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 188, 975 S.W.2d 857 (1998).  The

Commission is not required to believe the testimony of the claimant or any other

witness, but may accept and translate into findings of fact only those portions of the

testimony it deems worthy of belief.  Smith-Blair, Inc. v. Jones, supra; Arnold v.

Tyson Foods, Inc., 64 Ark. App. 245, 983 S.W.2d 444 (1998).  Furthermore, it is well

established that it is within the Commission's province to weigh all the medical

evidence and to determine what is most credible.  Minnesota Mining & Mfg. v. Baker,

337 Ark. 94, 989 S.W.2d 151 (1999).  The Commission is entitled to review the basis

for a doctor's opinion in deciding the weight and credibility of the opinion and

medical evidence.  Smith-Blair, Inc. v. Jones, supra; Maverick Transp. v. Buzzard, 69

Ark. App. 128, 10 S.W.3d 467 (2000). 

In this case, Dr. Massanelli found that claimant had reached maximum medical

improvement on June 28, 2004; and, although respondents accepted the claim and

paid benefits through that date, Dr. Massanelli was of the opinion that claimant’s

osteoarthritis was actually pre-existing.  Claimant admitted that he had had a prior
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injury to that same knee, as well as two prior surgeries that he told Dr. Massanelli had

not helped him.  Although claimant denies telling Dr. Massanelli that he was not

interested in another surgery, Dr. Massanelli’s notes indicate otherwise.  In this

examiner’s opinion, claimant has simply failed to prove that the additional benefit of

surgery, which he was not interested in at the time Dr. Massanelli discussed it, is

reasonable and necessary in relation to his compensable injury of April 13, 2004.   

In short, a preponderance of the credible evidence fails to establish claimant’s

entitlement to additional benefits, specifically surgery.  For the above-stated reasons,

this claim is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge


