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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F407037

JAMES W. HOWARD, EMPLOYEE CLAIMANT

W. C. LOOPER ROOFING, LLC, EMPLOYER RESPONDENT

TRANSPORTATION INSURANCE CO., CARRIER RESPONDENT

OPINION FILED JUNE 3, 2005

Hearing held March 10, 2005, in Little Rock, Pulaski County, Arkansas, before HONORABLE
DALE DOUTHIT, Administrative Law Judge.

Claimant represented by HON. PHILIP M. WILSON, Attorney at Law, Little Rock, Arkansas.

Respondents represented by HON. FRANK B. NEWELL, Attorney at Law, Little Rock, Arkansas

STATEMENT OF THE CASE

On March 10, 2005, the above-captioned claim came on for a hearing at Little Rock,

Arkansas.  A prehearing conference was held in this matter on December 15, 2004, and a

prehearing order was filed on December 16, 2004.   Subject to modifications made at the full

hearing, the prehearing order was introduced into the record as Commission Exhibit #1, without

objection.

The parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2) That the employer/employee/carrier relationship is in dispute; however, should it
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be adjudicated such relationship existed on 6/3/04, the parties agree the applicable

weekly compensation rates for TTD and PPD would be $369.00 and $277.00,

respectively.

3) This claim has been controverted in its entirety.

As agreed to by the parties, the issues to be presented for determination are as follows:

1)  Whether the claimant, at the time of the alleged injury, was an employee of  the

respondent employer, or an independent contractor.

2)  Whether the claimant sustained a compensable injury on 6/3/04 and, if overcome,

to what extent, if any, the claimant is entitled to associated medical, indemnity

benefits, and attorney’s fees.

Claimant contends he was an employee of  W. C. Looper Roofing on June 3, 2004, and

that he sustained compensable head and neck injuries as a result of a specific incident arising out

of and in the course of his employment.  Further, claimant contends he is entitled to TTD benefits

from June 4, 2004, to a date to be determined, associated medical benefits and attorney’s fees due

to the June 3, 2004, compensable injury.

The respondents contend the claimant was not an employee of W. C. Looper Roofing, but

rather an independent contractor.  The respondents contend the medical records do not show a

causal relationship between his condition and anything that happened on June 3, 2004.  Further,

respondents contend there is insufficient evidence to prove the claimant has been temporarily,

totally disabled from June, 2004 through the present.

There were only two witnesses who testified at the full hearing.  The claimant and Mr.
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Thomas Ray, who was an employee of the respondent.  Both witnesses were highly credible.

DISCUSSION

The first issue to be addressed is whether the claimant was an independent contractor, or

employee of W. C. Looper Roofing on June 3, 2004.  As set forth in Aloha Pools & Spas, Inc. v.

Wausau, 342 Ark. 398, 39 S.W. 3d 440 (2000), the following factors must be considered when

making such a determination:

1) The extent of control, by the agreement, the master may exercise over the details of

the work.

2) Whether or not the one employed is engaged in a distinct occupation, or business.

3) The kind of occupation, with reference to whether in the locality  the work is done 

under the direction of the employer, or by a specialist without supervision. 

4) The skill required in the particular occupation.

5) Whether the employer or the workman supplies the instrumentalities, tools, and the

place of work for the person doing the work.

6) The length of time for which the person is employed.

7) The method of payment, whether by the time, or by the job.

8) Whether or not the work is a part of the regular business of the employer.

9) Whether or not the parties believe they are creating the relation of master and

servant, and whether the principal is, or is not, in business.

The Supreme Court has stated that the “right of control” is the principal factor when
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making a determination of independent contractor versus agency.  D. G. Griffen Warehouse, Inc.

v. Sanders, 336 Ark. 456, 986 S.W. 2d 836 (1999).  Using the guidelines given in Sanders and

Wausau, for the reasons which will be outlined  below, I find the claimant was an employee of W.

C. Looper Roofing, LLC on June 3, 2004.

The claimant credibly testified he was paid by the hour by W. C. Looper Roofing and that

he was under the direct control of a W. C. Looper employee, Mr. Thomas Ray.   Mr. Ray credibly

testified he was an employee of W. C. Looper Roofing as a supervisor, and that one of his

responsibilities was to supervise claimant.  

Q. Okay.  And you -- you’ve heard Mr. Howard’s testimony about 

how things ran out there.  Were you the supervisor?

A Yes, sir.  (T. pg. 48, 22-24)

Both the claimant and the employee representative, Mr. Ray, credibly testified that W. C. Looper

Roofing, LLC, provided all the tools, equipment, and materials for the claimant when he was

performing on June 3, 2004.   Mr. Thomas Ray testified at the hearing regarding the claimant’s

work for W. C. Looper Roofing, with regard to the claimant’s work for W. C. Looper Roofing,

LLC, at the time in question as follows:

Q. Your generally told them generally what time to be there and - - what 

to do?

A. Yes, sir, I stated that. (T. pg. 63, lines 8-10)

Q. Well, did you consider him your employee?

A. I considered him - - if - - if I asked him to do something, he’d pretty well –
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Q. He’d better do it?  You - -

A. Yeah. (T. pg. 63, lines 19-23)

The claimant credibly testified he was not paid by the job for the work  he did for W. C. Looper. 

He credibly testified he was paid $14.00 per hour and paid weekly.  The claimant testified he

always had a supervisor employed by W. C. Looper Roofing directing him on what to do.  The

Supreme Court of Arkansas has long held that an independent contractor is one who contracts to

do a job according to his own method and without being subject to the control of the other party,

except as to the result of the work.  Ark. Transit Homes, Inc. v. Aetna Life & Casualty, 341 Ark.

317, 16  S.W. 3d 545 (2000).

Clearly, in this case, the claimant was under the direct control and supervision of W. C.

Looper Roofing.  For the reasons outlined above, I find the claimant was an employee of W. C.

Looper Roofing, LLC, on June 3, 2004.

The claimant credibly testified as follows regarding his alleged compensable injury while

working for the respondents on June 3, 2004:

A.     I - - we was unloading a roof and I went down to - - to work - - it was like a rope

hoist and I went down and a guy worked up on top to pull the trailer off a roof.  And

I was lowering it down and it got hung on the edge, because the boy, he was - - it was

kind of a bulky trailer.  It was, like four (4) foot long by three (3) foot wide and he was

having a hard time getting it off the roof, itself.  And the wheels hung on it, so he

asked me to pull - - pull the tension back up so that the trailer would come up off the
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edge of the roof and would kick the wheels off, but - - you know, to - - I mean, when

I - - when it did, it come out there and - - and - - and leveled out and everything, but

I noticed the tension - - you know, like, - - we’re going to - - we’re going to lower the

trailer with a rope.  It didn’t have much - - you know, it just didn’t seem right.  And

the lower the trailer come down on its own and the further it got, I noticed - - I mean,

I know I should have noticed something, but it - - it started getting slack in the rope

instead of me dropping it down.  I was - - so I went down to the bottom to see if

something was there and anything or anybody was in the way, because I knew

something wasn’t - - I mean, it didn’t come down real fast, but it - - it kind of come

down on its own, - - you know.  And I seen it hit the ground and the next thing I know

I don’t - - I mean it knocked me out.  (T. pg. 26, lines 1-25) 

The claimant’s supervisor testified as follows regarding the incident on June 3, 2004:

A.     It was a lot like Mr. Howard had explained.  The trailer that we were unloading

was a fairly heavy piece of equipment, there was a slack in the rope, and once the

trailer was let go, the slack in the rope was jerked forcibly causing a shift in the weight

of - - of the hoist.  And once the hoist tips to a certain degree, part of it goes this way

and part of it goes that way.  The part that went this way, there’s a pulley mechanism

that the rope runs through.  It’s a plastic wheel with a metal hook on the other end.

And as it - - it dislodged from - - with the rope from the pulley system, - - the pulley

system is two (2) big - - it’s like a tripod, is what it looks like, with a big shovel end

on the end that you weigh it down with.  That went over to the right, actually grazing
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Mr. Stanley in the foot.  He was - - where it hit him.  And the left part of the hoist, the

pulley part, - - Mr. Howard was bent over, if you don’t mind me showing you, - - he

was bent over like this.  I (T. pg. 51, lines 1-25) think he was like he said, he was watching the

trailer come down, and the pulley system came down and hit him just right on top of

the head like that.  At that point I - - (T. pg. 52, lines 1-3)

A.     Well, at that point Mr. Howard stumbled forward and he looked like he’d been,

you know, hit pretty good.  And I ran around the roof, down the ladder.   When I got

down the ladder, Mr. Howard was bleeding and he was - - I was scared to death.  I

didn’t know what had happened.  He calmed me down.  He says - - he says, “It’s

going to be all right, Tommy.  It’s going to be all right.”  I said, “Well, we got to get

you to the hospital right now.”  (T. pg. 53, lines 5-12)

After the incident, the supervisor testified he took the claimant to the emergency room where

he received stitches to his head.

For the claimant to establish a compensable injury as a result of a specific incident,

the following requirement of Ark. Code Ann. §11-9-102(4)(a)(ii) must be established:

   (1)  proof by a preponderance of the evidence of an injury arising out of and in the     

course of his employment ;

(2)  proof by a preponderance of the evidence that the injury caused internal or

external physical harm to the body which required medical services or resulted

in disability or death.

(3)   medical evidence supported by objective findings, as defined in Ark. Code   
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Ann. § 11-9-102(16), establishing the existence and extent of the injury; and

 (4)   proof by a preponderance of the evidence that the injury was caused by a  

specific incident and is identifiable by time and place of occurrence.

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 477 S.W. 2d 5 (19998).

The testimony of the claimant and Mr. Thomas Ray prove by a preponderance of

the evidence elements one and four listed above.  The medical exhibits submitted by both

parties prove by a preponderance of the evidence elements two and three listed above. 

After the claimant was stitched up in the emergency room on June 3, 2004 (RX 1, pg.

314), the claimant began treating with Dr. Charles Schultz at Jacksonville Neurology for

head and neck pain.

On June 15, 2004, the claimant first met with Dr. Schultz.  At the initial meeting,

with Dr. Schultz, the claimant relayed his symptoms to the doctor and attributed them to

his June 3, 2004 work-related accident.  Dr. Schultz gave the following recommendations

after his initial examination: (RX 1, pg. 7)

PLAN:

1.  Will use Nortriptyline 25 mg at bedtime for chronic pain treatment.  Will

titrate this medication to 50 mg at bedtime as tolerated by increasing the initial

dosage every 7 days by 25 mg.

2.   Will order EEG to look for evidence of epileptiform activity as an etiology

for headaches and dizziness.

3.   Will order an MRI of the cervical spine to look for evidence of a cervical

radiculopathy as an etiology for neck pain with radicular pain into the right

and left upper extremities.
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4.  Will order an MRI of the brain with gadolinium to rule out a structural

lesion as an etiology for the headaches, dizziness, and closed head injury.

5.   Will have the patient be off work until complete workup can be

performed.

6.   Will have the patient return to clinic in 1 month to see how he is doing

with regard to his symptoms.  At that time I will make further

recommendations as indicated.  The patient is to contact our office if he

develops new neurologic events or worsening of his neurologic symptoms

prior to his return visit.

As noted above, Dr. Schultz directed claimant not to return to work until a full work-up

could be done.  On July 19, 2004, the claimant saw Dr. Schultz again, who directed no return to

work pending another evaluation in September, 2004.  (RX 1, pg. 7)  On September 16, 2004 Dr.

Schultz again directed the claimant remain off work pending an evaluation in October, 2004.  At

the September 16, 2004 examination, Dr. Schultz wanted to do more testing and see the claimant

back again on October 15, 2004.  The claimant testified he didn’t have the money to continue

treating with Dr. Schultz, and never went back.  Therefore, there is no medical evidence after the

September 16, 2004 report from Dr. Schultz.

Clearly the claimant suffered a compensable injury on June 3, 2004 while employed by

the respondents.  The only question is to what benefits he is entitled.

For the claimant to be entitled to temporary total disability benefits, the claimant must

remain in his healing period and be able to earn wages. Ark. Highway & Transportation Dept.  v.

Breshears, 272 Ark. 244, 613 S.W. 2d 382(1981) In the present case, the claimant credibly

testified to his condition and orders from Dr. Schultz to remain off work.  Further, the medical
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reports from Dr. Schultz are very clear when they say the claimant was to remain off work.  The

problem is that the respondents didn’t provide the medical care the claimant needed and,

therefore, the claimant’s exact condition after October, 2004, is unclear.  The respondents have

frustrated the healing period of the claimant by not adequately supplying the medical care

necessary in this case.  As such, I find that the claimant is entitled to TTD benefits from June 4,

2004 through October 15, 2004, and that any TTD beyond October 15, 2004, be reserved to a

later date, if necessary, after the respondents have acted appropriately in supplying the claimant

proper care with Dr. Schultz.   I use the October 15, 2004 date for now because Dr. Schultz

recommended no work until October 15, 2004 in his last report. (RX 1, pg. 18)

An employer shall promptly provide for an injured employee such medical treatment as

may be reasonably necessary in connection with the injury received by the employer.

(A.C.A.§11-9-508(a).  In this instance, the respondents have not promptly provided the necessary

medical treatment.  I find the respondents are liable for all reasonably necessary medical

treatment related to the claimant’s June 3, 2004 compensable injury.  Specifically, but not limited

to, the past and all future treatment from Dr. Charles Schultz. 

FINDINGS OF  FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents and other

matters properly before the Commission, and having had the opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of fact and conclusions of law

are hereby made in accordance with A.C.A. §11-9-704:
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1) The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2)   Claimant’s weekly TTD and PPD compensation rates are $369.00 and $277.00,

respectively.

3)    Respondents have controverted this claim in its entirety.

4)    I find the claimant was an employee of W. C. Looper Roofing, LLC on June 3, 2004,

and not an independent contractor.

5)    The claimant has proven by a preponderance of the evidence that he sustained a

compensable specific incident injury arising out of and in the course of his employment

on June 3, 2004.

6)    Respondents are responsible for all reasonable and necessary medical treatment the

claimant has pursued, as well as future related treatment from Dr. Charles Schultz.

7)    The claimant has proven by a preponderance of the evidence that he remained in his

healing period and was unable to earn wages from June 4, 2004 through October 15,

2004; however, entitlement to TTD benefits after October 15, 2004 are specifically

reserved for possible future determination.

ORDER

The claimant has proven by a preponderance of the evidence that he sustained a

compensable specific incident injury arising out of and in the course of his employment with the

respondents on June 3, 2004.  Respondents are responsible for all reasonable and necessary

medical treatment the claimant has pursued, plus future related medical care from Dr. Charles

Schultz.  The claimant has proven by a preponderance of the evidence that he remained in his

healing period and unable to earn wages from June 4, 2004 through October 15, 2004 for which

the respondents shall pay TTD benefits at the stipulated rate.  TTD benefits after October 15,
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2004 are specifically reserved.  

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on benefits

awarded herein, one-half of which is to be paid by claimant, and one-half to be paid by

respondents in accordance with A.C.A.§11-9-715.

All sums herein awarded are payable in lump sum, without discount, and this award shall

bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

__________________________________
DALE DOUTHIT
Administrative Law Judge
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