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Respondents represented by Mr. Eric Newkirk, Attorney at Law, Little Rock,
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A hearing was held on August 4, 2005, to determine the compensability of the

claim filed herein.  

The parties stipulated to the existence of the employee-employer relationship

on August 30, 2004.  It was further stipulated that claimant was earning sufficient

wages to entitle him to weekly indemnity benefits of $450.00 for temporary total

disability and $350.00 for permanent partial disability benefits.  The parties

additionally stipulated that the claimant returned to work on February 2, 2005.     
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Claimant contends that he sustained compensable injuries to his spine on or

about August 30, 2004 and that surgery was performed on September 11, 2004.

Claimant contends that he is entitled to temporary total disability benefits from the

date of injury through February 2, 2005, the date he returned to work, as well as

attendant medical benefits, and attorney’s fees.  Although claimant admits he returned

to work on February 2, 2005, he contends that he remains in his healing period.

Claimant requests that all other issues be reserved.

Respondents controvert this claim in its entirety, contending that claimant did

not sustain a compensable back injury or aggravation on August 30, 2004, and that

any problems the claimant may have stem from his extensive history of chronic back

problems which had resulted in multiple surgical procedures and continuous

treatment.  Respondents contend that whatever problems the claimant has presently

are merely a recurrence of his prior problems.  As claimant is asserting a specific

incident type of injury, respondents assert that the claimant sustained a non-

compensable idiopathic injury.  

However, alternatively, if the claimant asserts a gradual-onset type of injury

having occurred during the course of his work on August 30, 2004, respondents assert

that the burden of proof would then be placed upon claimant to meet the major cause

requirements for a gradual-onset back injury, and respondents assert that the major

cause requirement cannot be met in lieu of claimant’s pre-existing back conditions.
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As a final alternative argument, respondents assert an offset for any group health

payment in the event this claim is found to be compensable. 

STATEMENT OF THE CASE

Claimant is forty-eight years old.  He testified that he graduated highschool and

went into the Air Force where he went to college and received an associate degree.

He testified that he has worked for respondent-employer for twenty-nine years,

through several company name changes.  He testified that his job title was

“Communication Tech I, ” describing his job as follows

Basically I take care of an array of computers at my

office, including the computers that run the dial tone to

your house, the computers that do your long distance,

that do your data, do your faxes, we also do DSL, which

is Internet type stuff, as well as high priority extruding

systems as far as data that’s associated with it.

As far as the physical labor involved in his job, claimant testified that he had

a work truck outside that he worked out of that he had to go down and pick up each

day to drive to and from customer’s houses.  Claimant testified that he had an office

on Main and South James Streets in Jacksonville, but that the headquarters, from

which he would have to pick up his truck, was about two-and-a-half miles away, at

2616 West Main.  He testified:

A . . . So I drive to West Main, pick up my truck,

come down to my office, which I would have 25-

30 percent of my work would be done there.  

I would then go to the field, at which time I would

hook up the customers’ DSL Internet subscribers
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lines, test them and make sure they worked, meet

commitments for the company’s standards, and as

such I also worked a minimum amount of that

time in the special circuits and the switching part

of the business, but primarily I was assigned DSL

at that time.     

Q So you do some work in office and then you leave

from the office and do some work in the field?

A Yes, sir.

Q The work that you do in the office, is it physical

labor?

A In-office labor, no, sir, it’s not physical.  

Q More desk-type work?

A Desk type, a little stretching, sometimes climbing

a minimum of ladders, maybe four or five feet

ladders to run what we call jumpers between

equipment, nothing that’s physical.

Q But when you go out into the field, now there is

physical work at that point?

A Yes, sir.  I have to run wires and jacks, sometimes

go into the cable and cut bridge tabs off.  There’s

the carrying of tools, sometimes carrying of

ladders, various things.  Yes, sir, it is physical.  

Q So climbing, being on your feet, bending,

stooping, pushing, pulling, lifting, all of those

things are involved out in the field?

A Yes, sir.  

Q And David, you were doing those things before

August 30th of 2004, correct?

A Yes, sir.

Claimant testified that on the alleged date of injury, August 30, 2004, he had

shown up for work at his appointed time of 7:00 a.m., as his schedule is 7:00 a.m. to

4:00 p.m.  He testified that he had worked for one hour in the office and that they had

been assigned a meeting they could not miss called “I Am CenturyTel.”  He testified

that his company truck was at the Firestone station on Main Street that morning, being



5

worked on, and he was supposed to pick it up that day.  He testified that he drove his

personal truck to his work office that morning and worked for approximately one hour

in the office, then drove to the corporate headquarters, attended a meeting there for

approximately one hour and forty-five minutes, “during which time numerous people

saw me there and there were no problems whatsoever.  I was healthy as could be.” 

He testified when he got out of that meeting, which had lasted longer than he

thought it would, he had several DSL work orders with commitment times.  He

testified that if they miss the commitment times, they get in trouble.  Further, he

testified that two or three customers that he had made appointments with had called

him during the meeting.  He testified that, at that point, he made several phone calls

in an attempt to get someone from his office to take him to Firestone to get his work

truck, which was a couple of miles down the road on Main Street.  He testified that

he even attempted to contact his boss, Roger French, but that he could not reach

anyone, so he made the decision, “due to the fact that our customers’ commitment

base is real heavy,” that he would just “fast walk” to retrieve his work truck.  Again,

he had just testified earlier that he had driven his own personal vehicle to the meeting.

At any rate, he continued testifying as follows:

Okay, I walked, I’m going to estimate

approximately a mile or a mile-and-a half with no

problems when I started getting some muscle

spasms in my back and my legs, too, and some

weakness.  I didn’t think much about it at the

time.  I kept going a little further because I could
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see Firestone a few blocks up the road, when

suddenly I hit some uneven ground and I fell

down to my knees real hard and then onto my

back.  

At that point, I rested for a few minutes, tried to

see if it would feel better, you know, I had just

taken a fall and everything, and it did start to feel

a little bit better.  

Q Let’s stop just a second, David.  The terrain that

you’re traversing across from CenturyTel trying to

get to Firestone, would it be a variety of some

paved area, some non-paved area, some ground,

grassy area, all across there?

A Yes, sir, it had all the above.  It was uphill,

downhill, there was rocks, there was glass to go

across.

Q You crossed some streets, that sort of thing?

A Streets on the edge, some vacant fields, ground

that had been dug into.  I had to cross all kinds of

terrain pretty much.

Q How far away from Firestone were you when you

began to have these problems?

A Approximately six to eight blocks.

Q Could you see Firestone from where you were?

A Yes, sir, I think I could.  I remember looking up

and seeing them as I was laying on the ground.

Q So you’re laying on the ground and you, as you

said, are trying to wait to see if you would feel

any better, so what happens from there?

A I started feeling a little bit better, so I got up and

walked to my truck.  I had a few spasms but it

didn’t seem too bad, but when I got to my truck

and was getting into my truck, my back started

hurting pretty bad.

Q At Firestone?

A At Firestone, yes, sir.  My legs and back started

hurting pretty bad.  I was one block from my

office at that point, so I decided to go ahead and

drive to the office and reevaluate when I got to

the office.  



7

When I got to my office, I went to get out of my

truck and my legs just would not work, they were

wobbly and semi-paralyzed at one stage.  The

pain was pretty severe.  It went to about a ten, it

was just really hard.  

Claimant testified that the pain was in his back and legs and that, while he sat

in his truck, he called his supervisor, Roger French, to report his problem.  He also

testified that he called the union president to notify him, as well.  He testified that he

gave both Mr. French and the union president the “shorthand” version of what had

happened to him.  Claimant testified that he asked Mr. French about an ambulance,

but Mr. French told him that he would come pick him up and take him to the

emergency room.  

Claimant testified he then “wobbled” from his truck across the parking lot and

sat on the curb with another employee, Chris Marlin, who had just pulled up.  He

testified that he relayed what had happened to Chris.  He testified that Chris stayed

there with him, to make sure he did not “pass out.”  Mr. Marlin was not called to

testify.  

Claimant testified that eventually he was driven to the hospital by Mr. French,

who brought a wheelchair out to the car for claimant when they arrived at the hospital.

Claimant testified that he was asked by the hospital if it was an on-the-job injury and

he said it was, but that Mr. French said, “No, let’s wait and see what happens, so put

it on your regular insurance for now.”  Claimant testified that he did what he was told.
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Claimant testified that he waited three hours to be seen in the ER in severe

pain, throwing up.  Once he was seen, he testified that the doctor did tests on his legs

and that there were “severe problems.”  He was given Demerol and was told that he

would “need a surgeon ASAP.”  However, medical records indicate that claimant was

given pain medication and released that same date.

Claimant admitted in his testimony that at the time of this alleged injury, he

had had twenty-seven prior back surgeries and a host of back problems and conditions

for which he has been treated over the years.  He even admitted that one month before

this alleged incident, he had had another back procedure.  He further admitted on

cross-examination that there were no witnesses to this alleged incident on August 30,

2004, and that he had a mobile phone with him at the time of the alleged incident,

when he allegedly fell, but did not call anyone for help.

Following the August 30, 2004, alleged incident, claimant saw Dr. F. Richard

Jordan, complaining of back and leg weakness and bladder and bowel problems since

the incident, which he claims had never before happened to him.  He then had surgery

on September 11, 2004, and has been treated since, returning to work as was

stipulated on February 2, 2005.  He testified that the last time he saw Dr. Jordan was

in March of 2005.  He testified that he did receive significant relief from the surgery

he had in September.  He testified that he returned to work in February in a different
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capacity; he was sent to Redfield, Arkansas, which he claims is physically harder

work.     

Dr. Jordan, in response to questions propounded to him by counsel for

claimant, regarding his opinion of the cause of claimant’s problems opined as follows:

1.  Either as the aggravation of a preexisting condition or

new injury entirely, it is your opinion that the “major

cause” (more than 50% of the reason for) of Mr. Hill’s

back condition which necessitated surgery 9/11/04 was

his walking across uneven ground 08/30/04 (while he

was walking to Firestone for the purpose of retrieving a

company vehicle that was being worked on)?

According to patient’s interrogatory statement he had

no previous back pain or leg weakness prior to the

incident on 8/30/04.  We have treated him in the past

for back pain, but the new problem was much more

severe than simple back pain.  Examination of patient

on 9/10/04 revealed he had problems with urinary

hesitancy and bowel incontinence.  Further

examination revealed he had marked weakness in

both lower extremities.  He also had difficulty with

both heel and toe walking.  Straight leg raising

maneuver caused marked back pain bilaterally.  His

deep tendon reflexes at the knee jerk were 2+

bilaterally and at the ankle jerk absent bilaterally.

MRI revealed severe stenosis at the L3/4 level.  None

of which were present before patient’s 8/30/04

incident.

* * *

4.  Are your opinions offered “within a reasonable degree

of medical certainty”?

Yes.
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[Bold in original; emphasis added.]

Claimant testified that while he was off work for his alleged injury, he was

paid partially through a disability policy and received $812.00 per week for twenty-

two weeks.  Judy Best, Field Human Resources Manager for respondent-employer,

verified that claimant was paid pursuant to that disability policy, for a total amount

of $17,853.84.

FINDING OF FACT

Claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury arising out of and during the course and scope of his

employment on August 30, 2004.

DISCUSSION

Claimant obviously has a vast history of back problems and surgeries and

obviously required another surgery on September 11, 2004; that is factually

undisputed.  The question, however, is a legal one as to whether there was a specific

incident of trauma on August 30, 2004, caused by claimant’s work, or whether this

was an idiopathic injury – one personal to the claimant.  In this examiner’s opinion,

there is no proof of a specific incident of trauma having occurred on August 30, 2004,

caused by claimant’s work.   

Claimant has the burden of proving his compensable injury by a preponderance

of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(I) (Repl. 2002).  A compensable
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injury is one arising out of and in the course of employment.  Ark. Code Ann. §

11-9-102(4)(A)(I) (Repl. 2002).  Arkansas Code Annotated Section 11-9-102(4)(D)

provides that a compensable injury must be established by medical evidence

supported by objective findings.  Objective findings are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16);

Carman v. Haworth, Inc., 74 Ark. App. 55, 45 S.W.3d 408 (2001).  In order to prove

a compensable injury the claimant must prove, among other things, a causal

relationship between his employment and the injury.  Wal-Mart Stores, Inc. v.

Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002).

The Arkansas Supreme Court has held that an idiopathic injury is one whose

cause is personal in nature, or peculiar to the individual.  See Kuhn v. Majestic Hotel,

324 Ark. 21, 918 S.W.2d 158 (1996); Little Rock Convention & Visitors Bur. v. Pack,

60 Ark. App. 82, 959 S.W.2d 415 (1997); Moore v. Darling Store Fixtures, 22 Ark.

App. 21, 732 S.W.2d 496 (1987).  Injuries sustained due to an unexplained cause are

different from injuries where the cause is idiopathic.  ERC Contractor Yard & Sales

v. Robertson, 335 Ark. 63, 977 S.W.2d 212 (1998).  Where a claimant suffers an

unexplained injury at work, it is generally compensable.  Little Rock Convention &

Visitors Bur., supra.  Because an idiopathic injury is not related to employment, it is

generally not compensable unless conditions related to the employment contribute to

the risk by placing the employee in a position which increases the dangerous effect
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of the injury.  Id.  Employment conditions can contribute to the risk or aggravate the

injury by, for example, placing the employee in a position which increases the

dangerous effect of a fall, such as on a height, near machinery or sharp corners, or in

a moving vehicle.  Id.

In this case, there was no dangerous employment condition that claimant was

exposed to.  If anything, claimant chose to put himself into the situation by choosing

to walk to Firestone to pick up his work vehicle.  His testimony that he was doing this

in an attempt to get there more quickly to serve his “customer commitment” more

efficiently and that he had tried to call several co-workers as well as his boss to come

pick him up from the meeting to drive him to Firestone is just completely non-

credible, when he had testified only moments before that he had driven his own

personal vehicle to the meeting.  If time was really an issue, why wouldn’t he have

driven his personal vehicle to Firestone to retrieve his work truck?  His story simply

made no sense.  

Further, no witnesses saw his alleged fall and injuries.  He testified that another

co-worker, Chris Marlin, saw him once he made it back to his office and that he sat

on the curb and relayed his story of injury to Chris.  However, Chris was not called

as a witness to testify.  He testified that he was told at the ER that he would “need a

surgeon ASAP,” yet he was discharged that evening with no mention made in the

medical records of the need for a surgeon.      
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While there is no doubt that claimant does, indeed, have legitimate, medically-

diagnosed back problems, claimant has failed, in this examiner’s opinion, to causally

link those back problems to any work-related injury having occurred on August 30,

2004.  Further, while Dr. Jordan opined that the problems revealed by examination

of claimant on September 10, 2004, were “marked weakness of both lower extremities

and problems with urinary hesitancy and bowel incontinence,” and that the MRI

revealed “severe stenosis at the L 3/4 level,” none of which were present before the

patient’s 8/30/04 incident, he still never answered the question of whether the August

30, 2004 incident was “more than 50 percent of the reason for claimant’s condition.”

Dr. Jordan simply evaded a direct response to that question.  Moreover, he stated in

the first sentence that his opinion was “according to patient’s interrogatory

statement”; as such, his findings were subjective.   

In this examiner’s opinion, if an incident did occur on August 30, 2004, it is

a classic example of a non-compensable idiopathic injury, the symptoms of which

coincidentally began to manifest themselves while claimant was at work as opposed

to an injury caused by claimant’s work at respondent-employer.  The symptoms of

claimant’s personal back problems could have just as easily manifested themselves

while the claimant was at home, and the fact that they manifested while claimant was

at work does not, in and of itself, render this a compensable claim.  
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For all of the above-stated reasons, this claim is respectfully denied and

dismissed.  

IT IS SO ORDERED.

_________________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge

  


