
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F210280

ANNA L. HILDEBRAND, EMPLOYEE CLAIMANT

LENNOX INDUSTRIES, INC., EMPLOYER RESPONDENT

AMERICAN MOTORISTS INSURANCE COMPANY, CARRIER RESPONDENT

OPINION FILED SEPTEMBER 13, 2005

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on June 15, 2005 at
Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE JAMES W. STANLEY, JR., Attorney at Law, North
Little Rock, Arkansas.

Respondents represented by the HONORABLE BETTY J. DEMORY, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of continuing

medical treatment and attorney’s fees.

At issue is whether or not Dr. Ward’s treatment is causally related to the compensable injury.

All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on October 30, 2001, at

which time the claimant sustained a compensable injury to her head and shoulders at a compensation

rate of $328.00/$246.00.  Medical expenses have been paid.  Some expenses have been paid by the

group carrier, Blue Cross Blue Shield of Texas and Cincinnati Insurance Company.

The claimant contends she remains symptomatic and in need of continuing medical treatment.

The respondents contend there is no causal connection between the claimant’s need for

treatment and  the compensable injury. 

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the hearing transcript.
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The claimant, who was using a cane, was the only witness to testify at the hearing.

The claimant, age 60 (D.O.B. December 5, 1944) has an employment history of factory work.

She worked for Lennox from November 2001 to November 2002 and presently receives Social

Security benefits ($1,190.00 per month plus Medicare since February 2004).  Her health history

includes a 1991 low back injury while working for Carrier, resulting in a 15% impairment rating from

Dr. Jim Moore.  Her tenure with Lennox was shortened by her compensable injury, gall bladder

surgery, a fall at the doctor’s office on August 23, 2002 (requiring a boot brace and six weeks of

therapy), and a September 20, 2002 MVA (requiring physical therapy for her right knee).

October 30, 2001 - compensable head & shoulder injury
             ? - RTW
August 23, 2002 - slip and fall with left foot injury
September, 2002 - MVA with right knee injury, bruised

back
             ? - gall bladder surgery
October, 2002 - applies for Social Security
November, 2002 - RTW and resigns
2002-2003 - saw Drs. Schlesinger, Ackerman, and

Rutherford for head, neck and shoulder
injuries

March 18, 2003 - Dr. Rutherford released her for head
injury

June 15, 2004 - change of physician to Dr. Ward as
selected by the Medical Cost Containment
Division.

The claimant was injured when she was struck by a hoist and chain.  She is requesting

continuing medical treatment with Dr. Ward for her headaches which limit her activities to 1-1/2

hours at a time.  The claimant is still symptomatic with neck pain and limited range of motion in her

shoulder especially when she reaches overhead or tries to drive.

MEDICAL EVIDENCE

The claimant has received extensive diagnostic testing (MRI scan of the brain and cervical

spine, EMG/NCV studies of the upper extremities, total body bone scan, lumbar puncture, lab

studies), consultation with specialists, and medication for chronic headaches.  The claimant has

described numerous complaints to her physicians but they have been unable to relate these problems

to the compensable injury
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Dr. Schlesinger examined the claimant’s neck and opined that there was no objective signs

of injury.  He released her on August 23, 2002 and recommended consultation with a pain specialist.

Dr. Ackerman recommended a Lidoderm patch for pain control.

Dr. Rutherford found evidence of bilateral carpal tunnel syndrome and brain abnormalities

which could not be correlated to the compensable injury.  Dr. Rutherford released the claimant on

March 18, 2003 after an Functional Capacity Evaluation (FCE) revealed sub maximal effort.  No

permanent impairment has been assessed.  Dr. Rutherford does concede, however, that the claimant

requires follow-up visits to prescribe headache medication and more diagnostic testing (MRI scan)

for small vessel disease of the brain.

Dr. Hart issued a report dated June 15, 2004, recommending additional testing to rule out

dystonia (a muscle condition) caused by head trauma.  According to his report, it would be possible

to objectively identify the presence of dystonia.  Dr. Hart opined that the claimant presented

“textbook symptoms” of dystonia following the accident.

FINDINGS AND CONCLUSIONS

A compensable injury is one arising out of and in the course of employment, Ark. Code Ann.

§11-9-102(4)(A)(1).  The claimant must prove, among other things, a causal relationship between

her employment and the injury.  Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d

889 (2002).

The Court has held that if:

[a] claimant’s disability arises soon after the accident and is logically
attributable to it, with nothing to suggest any other explanation for the
employee’s condition, we may say without hesitation that there is no
substantial evidence to sustain the [C]ommission’s refusal to make an
award.  Clark v. Ottenheimer Bros., 229 Ark. 383, 314 S.W.2d 497.
But if the disability does not manifest itself until many months after
the accident, so that reasonable men might disagree about the
existence of a causal connection between the accident and the
disability, the issue becomes one of fact upon which the
[C]ommission’s conclusion is controlling.  Kivett v. Redmond Co.,
234 Ark. 855, 355 S.W.2d 172.

Hall v. Pittman Constr. Co., 235 Ark. 104, 105-106, 357 S.W.2d 263, 264 (1962).
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It is the claimant’s burden to prove a causal connection between the work-related accident

and a later disabling condition.  Lybrand v. Arkansas Oak Flooring Co., 266 Ark. 946, 588 S.W.2d

449 (Ark. App. 1979), Wal-Mart Stores v. Westbrook, 771 Ark. App. 167, 72 S.W.3d 889 (2002).

In view of the brain scan abnormalities, the vertigo which led to her fall at the doctor’s office,

Dr. Rutherford’s recommendation for further treatment, the inability of Dr. Rutherford and Dr.

Schlesinger to correlate the claimant’s diverse symptoms contrasted with Dr. Hart’s assurance that

he has a diagnosis that can be objectively verified, I find Dr. Hart’s recommended treatment causally

related and reasonably necessary for treatment of the claimant’s compensable injury.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which an employer-
employee-carrier relationship existed on October 30,
2001, at which time the claimant sustained a
compensable injury to her head and shoulders at a
compensation rate of $328.00/$246.00.

2. The claimant has proven by a preponderance of the
credible evidence of record, that she remains
symptomatic as a result of her compensable injury and
in need of continuing medical treatment.

3. The claimant has proven by a preponderance of the
credible evidence that the treatment proposed by Dr.
Ward is causally related to the claimant’s
compensable injury.

4. Respondents are directed to pay Dr. Ward’s medical
expenses within thirty days of receipt pursuant to Rule
30.

5. The respondents are directed to pay the court
reporter’s fees and expenses associated with
transcribing this hearing within thirty days pursuant to
Commission Rule 20.

6. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,



5

and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                     
ELIZABETH W. HOGAN
Administrative Law Judge


