BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAI' M NO. EA405485

RANDAL HENDRI X,
EMPLOYEE CLAI MANT

| TT AUTOMOTI VE,
EMPLOYER RESPONDENT

PACI FI C EMPLOYERS I NS. CO ,
| NSURANCE CARRI ER RESPONDENT

OPINION FILED FEBRUARY 18, 2005

Heari ng conducted before ADM N STRATI VE LAW JUDGE MARK
CHURCHWELL, in Searcy, Wite County, Arkansas.

The cl ai mant was represented by HONORABLE GARY DAVI S
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE J. C. BAKER
JR, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon
Novenber 23, 2004 in Searcy, Arkansas. A prehearing order
was entered in this case on March 23, 2004. This prehearing
order set out the stipulations offered by the parties and
outlined the issues to be litigated and resolved at the
present tinme. A copy of this prehearing order was nade
Comm ssion’s Exhibit No. 1 to the hearing record.

The follow ng stipulations were submtted by the

parties in the prehearing order and are hereby accepted:
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The enpl oyee/ enpl oyer rel ati onship existed on

Cct ober 27, 1993, when the claimant sustained a
conpensabl e bil ateral carpal tunnel syndrone.

TTD rate of $193.00 per week and PPD rate of
$154. 00 per week. TTD benefits paid for the
periods of March 24, 1994 through March 26, 1994
and April 4, 1994 through May 28, 1996. 10%to
bot h upper extremties bel ow the el bow has been
pai d.

The transcript of the Decenber 9, 2002 hearing and
all opinions filed by the Comm ssion in this case
to date are incorporated by reference into the

record for the upcom ng hearing in this case.

By agreement of the parties, the issues to be litigated

and resolved at the present tinme were limted during the

course of the hearing to the follow ng:

1.

o & w0 b

Unpai d nedi cal expenses (for nedical treatnent
starting April 28, 2003 until April of 2004 when
the claimant started stinulator testing).
Statutory penalties.

Controverted attorney’ s fee.

Res j udi cat a.

Law of the case.
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The record consists of a two volune transcript of the
Novenber 23, 2004 hearing. The first volune contains the
Wi tness testinony. The second vol une contains al
docunent ary evi dence.

DISCUSSION

The respondents explained their rationale for refusing
to pay for the treatnment at issue between April of 2003 and
April of 2004 at Texas Tech University as foll ows:

Al'l appropriate nmedical benefits have been paid to
date. The Conmi ssion, in a March 7, 2003,

opi nion, found that the claimnt was entitled to
treatment by Dr. Racz in Lubbock, Texas, for a
peri pheral nerve stinulator inplant. Since this
opi nion, claimant has had numerous trips to Dr.
Racz for procedures other than the inplant. This
treatment includes diagnostic nerve bl ocks and
radi of requency lesioning to determne if the

cl ai mant has a synpathetic conponent to his
condition. In prior opinions dated May 27, 1997
and August 11, 1998, the Conm ssion found that the
cl ai mant has no synpathetic conponent to his
injury and that the claimant is not entitled to
further treatment to determ ne the etiology of his
condition. Therefore, res judicata and/or |aw of
the case bar the present claimfor benefits. In
the alternative, if these doctrines do not bar the
present claim the treatnment at issue is not
reasonabl e or necessary, nor is it related to the
claimant’ s condition.

| have the follow ng observations with regard to these
contentions. First, the respondents are in error in
suggesting that either ALJ White's May 27, 1997 opinion or

hi s August 11, 1998 opinion found “that the claimant has no
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synpat heti c conponent to his injury”. ALJ Wite nade no
such findings nor did he address that nedical question
specifically in either opinion.

Second, | believe that two key pieces of evidences
presented to ALJ Wiite at the Decenber 9, 2002 hearing are
critical to determning the res judicata/law of the case
I ssue presented in this claim |In a letter dated May 17,
2002, Dr. Hart explained his rationale for referring M.
Hendrix to the care of Dr. Racz in Lubbock, Texas as
fol |l ows:

On his presentation today, | did discuss with the

Hendrix’ that Dr. Gabor Racz is an internationally

wor | d renowned pain specialist in Lubbock, Texas

whom | have seen on many occasions at nati onal
conferences. He is the |eading expert on not only
spinal cord stinulation, but also peripheral nerve

stimulation. It has basically boiled dowmn to M.

Hendri x does have a failed carpal tunnel, as with

a person with a failed back surgical syndrone,

many tines these patients do well with spinal cord

stinmulation. W have never attenpted this in M.

Hendri x. Basically, the technol ogy does not exi st

in the state of Arkansas, and | am not aware of

any physician who is doing peripheral nerve

stinul ation.

ALJ Wite at the Decenber 9, 2002 hearing al so had
before himthe June 13, 2002 treatnent protocol devel oped
for M. Hendrix by Dr. Leland Lou, an attending physician in

Dr. Racz’s group at the Texas Tech Pain Institute in
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Lubbock, Texas. That protocol for stinmulator placenent
proposed as foll ows:

PLAN: This plan was discussed with the patient
wi th verbal understanding.

1. W will schedule a right stellate ganglion
bl ock with | ocal anesthetic and steroid, and
proceed to RFTC of the right stellate
ganglion if successful.

2. In the future, we will consider a left
stellate ganglion block and proceed to RFTC
of the left stellate ganglion if successful.

3. VW will followwth bilateral thoracic
synpat heti ¢ bl ockade and proceed to RFTC i f
successful .

4. W will attenpt to schedule a single versus

dual dorsal columm stinmulator trial in an
effort to reduce central pain in both upper
extremties.

5. W will consider in the future the
possibility of right medial nerve peripheral
nerve stinul ator.

6. We woul d suggest a possible Zonegran trial to
Dr. Hart in Arkansas but will allow himto
make this nedi cati on managenent deci sion.
Because of the patient’s Wrkmans
Conpensation status we will aggressively
attenpt to have these procedures schedul ed
and approved and do them as quickly as
possi bl e because the patient is from out of
town. The patient has offered to cover sone
of the procedures out of their pocket, and we
hope this will not be necessary.

7. The attendi ng physician was present and
involved in the entire care, planning, and
treatnment of this patient today.

ALJ Wiite specifically found in relevant part in his
March 7, 2003 Opinion and Order:
3. A preponderance of the evidence establishes that

the treatnment provided by Dr. Racz and the
International Pain Clinic in Lubbock, Texas was
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reasonably necessary for treatnent of the
cl ai mant’ s conpensabl e injury;

4. A preponderance of the evidence establishes that
t he peripheral nerve stinmulator inplant
recomrended by Dr. Racz and the International Pain
Clinic is reasonably necessary for treatnent of
the claimant’s conpensable injury...

Further in that sanme opinion, ALJ Wiite specifically
f ound:

In short, | find that the treatnment by Dr. Racz
and the International Pain center [sic] was
directed at maintaining the claimant’s condition
and toward control [sic] his pain and ot her
synptons. | also find that the treatnent provided
by, and recomrended by, the center consists of
proven nodes of treatnment which are comonly
accepted by the nedical profession, and I find
that the treatnent is not an experinental or
exotic formof treatnent. Consequently, | find
that a preponderance of the evidence establishes
the treatnent provided by and at the direction of
Dr. Racz and the International Pain Cinic was
reasonably necessary for treatnment of the
claimant’ s conpensable injury and the liability of
the respondents. In addition, | find that the
reconmended peripheral nerve stinulator is
reasonably necessary for treatnment of the
claimant’ s conpensable injury.

My review of the nedical evidence submitted at the
current hearing indicates that the treatnment provided to M.
Hendrix at the International Pain dinic between April of
2003 and April of 2004 was precisely the treatnent proposed
in the protocol which | have quoted above from June 13,

2002. The respondents apparently paid for the treatnent
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provided in Step 1 of the protocol on June 18, 2002, but
thereafter refused to authorize treatnent for the remaining
protocol steps until M. Hendrix underwent stinul ator
testing in April of 2004.

In Wiite v. Greqqg Enterprises, 72 Ark. App. 309, 37

S.W3d 649 (2001), the Arkansas Court of Appeals sunmarized
the doctrines of res judicata and | aw of the case as
fol |l ows:

Res judicata applies where there has been a
final adjudication on the nerits of the issue by a
court of conpetent jurisdiction on all matters
litigated and those natters necessarily within the
i ssue that m ght have been litigated. Castleberry
v. Elite Lamp Company, 69 Ark. App. 359, 13 S.W3d
211 (2000). The doctrine of res judicata is
appl i cable to decisions by the Comm ssion.
Castleberry v. Elite Lamp Company, supra. The
doctrine of res judicata applies only to final
orders or adjudications. White v. Air Systems,
Inc., 33 Ark. App. 56, 800 S.w2d 726 (1990). The
filing of a petition for reviewwth the full
Commission wthin thirty days prevents the order
of the admi nistrative |aw judge from becom ng
final. white v. Air Systems, supra. The key
qguestion regarding the application of res judicata
is whether the party agai nst whomthe earlier
decision is being asserted had a full and fair
opportunity to litigate the issue in question.
Castleberry v. Elite Lamp Company, supra.

What ever is before the suprene court and
di sposed of in the exercise of its jurisdiction
nmust be considered settled, and the | ower court
must carry that judgnent into execution according
to its mandate. Bussell v. Georgia Pacific Corp.,
64 Ark. App. 194, 981 S.W2d 98 (1998). The trial
court, and by anal ogy the Conm ssion, has no power
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to change or extend the mandate of the appellate
court. Bussell v. Georgia, supra. |n Bussell v.
Georgia, We st ated:

VWhat ever was before the Court, and is
di sposed of, is considered as finally
settled. The inferior court is bound by
the judgnent or decree as the | aw of the
case, and nust carry it into execution
according to the mandate. The inferior
court cannot vary it, or judicially
examne it for any other purpose than
execution. It can give no other or
further relief as to any matter deci ded
by the Suprenme Court even where there is
error apparent; or in any manner
intermeddle with it further than to
execute the mandate and settle such
matters as have been remanded, not

adj udi cated by the Suprenme Court.

The principles above stated are, we

t hi nk, conclusively established by the
authority of adjudged cases. And any
further departure fromthem would

i nevitably mar the harnony of the whole
judiciary system bring its parts into
conflict, and produce therein

di sorgani zati on, disorder, and

i ncal cul abl e m schi ef and confusi on.
Besi des, any rule allowi ng the inferior
courts to disregard the adjudications
of the Suprenme Court, or to refuse or
omt to carry theminto execution would
be repugnant to the principles
establ i shed by the constitution, and

t herefore voi d.

64 Ark. App. at 199-200, 981 S.wW2d at 100
(quoting Fortenberry v. Frazier, 5 Ark. 200, 202
(1843)).

The Conmmi ssion cannot change its findings of
fact on remand. Lunsford v. Rich Mountain Elec.
Coop., 38 Ark. App. 188, 832 S.W2d 291 (1992).
Matters deci ded on prior appeal are the |law of the
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case and govern our actions on the present appeal

to the extent that we would be bound by them even

iIf we were now inclined to say that we were wong

in those decisions. Lunsford v. Rich Mountain

Elec. Coop., supra. The suprene court has |ong

adhered to the rule that when a case has been

decided by it and, after remand, returned to it on

a second appeal, nothing is before it for

adj udi cati on except those proceedi ngs had

subsequent to its mandate. Ouachita Hospital v.

Marshall, 2 Ark. App. 273, 621 S.wW2d 7 (1991).

Clearly, if the respondents in the present case did not
intend to pay for the treatnent protocol outlined on June
13, 2002 for a stinulator placenent, then the respondents’
appropriate recourse was to appeal ALJ White's March 7, 2003
opi nion finding that the stinulator inplant was reasonably
necessary for treatment of M. Hendrix’ conpensable injury.
No appeal was taken and that finding is now res judicata on
the treatnment issue presented at the nbst recent hearing.

The respondents have offered no reasonabl e
rationalization for their refusal to authorize or pay for
the treatnment which ALJ Wiite concl uded was reasonably
necessary and the responsibility of the respondents, and I
find that the respondents’ admitted refusal to pay, as well
docunent ed t hr oughout the docunentary evidence submtted to
me, has been willful and intentional. | therefore find
pursuant to Ark. Code Ann. 8§ 11-9-802(d)and (e) that the

respondents are liable to the claimant for a 36% penalty on
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the unpaid nedical bills and expenses associated with M.
Hendrix’s treatnment for the period in question between Apri

of 2003 and April of 2004. Accord Cooper Tire & Rubber Co.

v. Angell, 75 Ark. App. 325, 58 S.W3d 396 (2001).

| also find that the claimant’s attorney is entitled to
t he maxi num statutory attorney’s fee on the benefits
(medi cal, reinbursenent, and penalties) awarded to the
claimant as a result to the findings herein, one-half of the
fee to be paid by the claimnt and one-half of the fee to be
paid by the respondents in accordance with Ark. Code Ann. §
11-9-715 (Repl. 1996); and Death & Permanent Tot al

Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S. W3d

463 (2002).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The enpl oyee/ enpl oyer rel ati onship existed on
Cct ober 27, 1993, when the cl ai mant sustained a conpensabl e
bil ateral carpal tunnel syndrone.

2. TTD rate of $193.00 per week and PPD rate of
$154. 00 per week. TTD benefits paid for the periods of
March 24, 1994 through March 26, 1994 and April 4, 1994
t hrough May 28, 1996. 10%to both upper extremties bel ow

t he el bow has been paid.
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3. The findings of ALJ White in his March 7, 2003
Opinion and Order are res judicata on the issue as to
whet her or not the treatnent protocol devised for M.
Hendri x at the International Pain Center on June 13, 2002 is
reasonably necessary for and causally related to M.
Hendri x’ s conpensabl e injury.

4. Based on ALJ Wiite s findings, the treatnent
proposed in the June 13, 2002 protocol for stimulator
i npl ant devised for M. Hendrix by the International Pain
Clinic is reasonably necessary for and causally related to
M. Hendrix’s conpensabl e injury.

5. The treatnment which M. Hendrix received at the
International Pain Cinic in Lubbock, Texas between April of
2003 and April of 2004 is precisely that treatnment which was
proposed in the June 13, 2002 protocol devel oped by the
International Pain Cinic for M. Hendri x.

6. Consequently, based on ALJ Wite s findings in his
March 7, 2003 Opinion and Order, | find that the respondents
are liable for the treatnent at issue provided at the
International Pain Cinic between April of 2003 and April of
2004.

7. For reasons di scussed herein, | also find that the
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respondents’ failure to authorize and to pay for M.
Hendrix’s treatnment at issue at the International Pain
Clinic between April of 2003 and April of 2004 has been
willful and intentional, and | therefore find that the
respondents are liable to the claimnt for a 36% penalty on
t he nedi cal expenses and travel expenses which the
respondents owe to or on the behalf of M. Hendrix for the
treatnment at issue.

8. The claimant’s attorney is entitled to the maxi mum
statutory attorney’s fees on the benefits (nedical,
rei nbursenent, and penalties) to which M. Hendrix is
entitled for the treatnent that he received at the
International Pain Cinic between April of 2003 and April of
2004.

ORDER

The respondents are directed to pay benefits and
attorney’s fees in accordance with the findings of fact set
forth herein.

I T 1S SO ORDERED

MARK CHURCHWEL L
Adm ni strative Law Judge



