
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F303334

VINCENT HENDERSON, EMPLOYEE CLAIMANT

COOPER TIRE & RUBBER CO., 
SELF-INSURED EMPLOYER RESPONDENT

OPINION FILED MAY 27, 2005

Hearing held on March 1, 2005, at Hope, Hempstead County, Arkansas before HONORABLE
DALE DOUTHIT, Administrative Law Judge.

Claimant represented by HON. GREGORY R. GILES, Attorney at Law, Texarkana, Arkansas.

Respondents represented by HON. WILLIAM G. BULLOCK, Attorney at Law, Texarkana,
Texas.

STATEMENT OF THE CASE.

On March 1, 2005, the above-captioned claim came on for a hearing at Hope, Arkansas. 

A prehearing conference was conducted on December 22, 2004, and a prehearing order was filed

December 27, 2004.  A copy of the prehearing order has been marked Commission Exhibit #1

and made a part of the record, without objection, subject to the modifications made at the full

hearing.

At the hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2) That the claimant was an employee of Cooper Tire & Rubber Company on August
5, 2002.

3) That when the claimant was playing junior high football in 1980, he suffered an
injury to his left elbow which was a dislocation and underwent an open reduction
surgery thereon.

4) That on August 5, 2002, while working for the respondent, claimant sustained an
injury to his left upper extremity, as to which respondents have paid medical and 
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temporary total disability benefits. 

5) That on December 27, 2002, Dr. Thomas Frazier performed a left elbow surgery
on claimant, which was the second on his elbow in his life, but the first since the
August 5, 2002 injury at respondents’ plant.

6) That on November 20, 2003, at UAMS Medical Center, Dr. Randipsingh Bindra
performed another left elbow surgery on the claimant, a resection of the
claimant’s heterotopic ossification, the third surgery on claimant’s left elbow.

7) That respondents have paid for both the December 27, 2002, and the November
20, 2003 surgeries on claimant’s left elbow, and for all of his medical treatments.

8) That respondents have paid claimant temporary total disability benefits for the
period from December 27, 2002 through September 9, 2003.

9) That respondents paid the claimant additional temporary total disability benefits
for the period from November 20, 2003 through March 29, 2004.

10) That the claimant was earning sufficient wages at the time of the injury to entitle
him to a weekly TTD rate of $425.00 per week and a weekly PPD rate of $319.00.

11) That respondents have accepted a 23% permanent impairment to the claimant’s
left upper extremity.

At the full hearing the parties agreed to narrow the issue to be litigated to the following

only:

1) Whether the claimant is entitled to compensation for the 27% permanent physical
impairment rating assigned by Dr. Bindra, and attorney fees.

2) Whether the 23% permanent impairment rating, which was ultimately paid by the
respondents, would be considered controverted for which attorney’s fees should
attach.

3) Whether the claimant is entitled to TTD benefits for the period extending from
September 10, 2003 through November 19, 2003, and attorney fees.

The claimant contends he is entitled to compensation for TTD for the period extending
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from September 10, 2003 to November 19, 2003.  He also contends he is entitled to

compensation for a 27% permanent physical impairment pursuant to the rating provided by Dr.

Binda.  That even though the respondents have now accepted liability for a 23% permanent

physical impairment, the claimant contends respondents controverted the claimant’s entitlement

to any permanent physical impairment benefits and seeks applicable attorney fees for the entire

27% impairment rating.

The respondents contend the claimant is unable to meet his burden of proof with regard to

his entitlement to additional benefits.  Respondents further contend any inability to work by

claimant beyond the periods of TTD previously paid were not incurred as a result of the

compensable injury.  Respondents further contend claimant’s August 5, 2002 injury does not

constitute the major cause of the periods of disability with regard to which claimant seeks to

receive additional benefits.

DISCUSSION

I.  HISTORY

The claimant began working for Cooper Tire on a permanent basis in 1989.  The claimant

acknowledged he sustained a left elbow injury about nine years before starting to work for the

respondent.  However, the claimant testified that after a normal recovery time from the 1980

elbow injury, he never had any problems with it until he sustained an admittedly compensable

left elbow injury while working for the respondent on August 5, 2002.

The claimant testified he was sorting and pulling tires and fully loaded pallets when he

injured himself on August 5, 2002.
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Q. All right.  Specifically what were you doing when you hurt yourself?

A. Sorting tires, pulling tires off the line, sorting them on the pallet, and pulling the

pallet, which weighed probably 2 or 3,000 pounds at least, on the conveyor.

Q. And like we have said, there is no issue about the injury.  They agreed that you

hurt yourself and they sent you to the company doctor, Dr. Ditsch.  Is that right?

A. They didn’t send me anywhere.  I went out there on my own.

Q. Well, you saw the company doctor, Dr. Ditsch, yes?

A. Yes.   (T. pg. 17, lines 8-25)

On December 27, 2002, Dr. Thomas Frazier performed arthrotomy of the left elbow to

relieve the flexor contracture as well as to remove the interarticular loose and fixed bodies.  After

the December 27, 2002 surgery, the claimant underwent physical therapy but still had problems

with his left elbow.  As a result of the problem, Dr. Frazier conducted another surgery on

February 21, 2003.  The February 21, 2003 surgery was for a manipulation procedure.  After the

February 21, 2003 manipulation, the claimant saw Dr. Frazier on March 1, 2003, who

recommended light duty; however, the claimant testified he was never offered light duty.

Around June 3, 2003, the respondents assigned a case manager to the claimant by the

name of Rhonda Fleming.  Ms. Fleming would attend the claimant’s doctor visits and consult

with the claimant.

The claimant saw Dr. Frazier again on July 15, 2003, and the doctor indicated he felt the

claimant was getting close to MMI and recommended a FCE in about six weeks.  The claimant

testified he disagreed with Dr. Frazier’s July 15, 2003 assessment and sought a second opinion
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from Dr. Peeples.

On/or about August 12, 2003 the claimant testified he was examined by Dr. Peeples.  The

claimant testified he understood Dr. Peeples recommended more surgery.

On September 9, 2003, the claimant again saw Dr. Frazier who indicated the claimant

could return to work with a restriction of lifting over five pounds.  The claimant testified he was

never offered light duty.  Further, the claimant testified he understood Ms. Fleming was going to

get him a FCE before sending him back to work.  The claimant further testified he understood

Ms. Fleming was going to set him up an appointment with Dr. Bindra.

The claimant testified he received a certified letter of termination from the respondent due

to his failure to report to work per Dr. Frazier’s September 9, 2003 report.

The claimant saw Dr. Bindra on September 29, 2003, and he recommended claimant

return to work with restrictions similar to what Dr. Frazier had recommended previously. 

Through negotiations with the union and respondent, the claimant was allowed to return to work

for the respondent with light duty on October 20, 2003.  The claimant testified he was only able

to work a few hours on October 20, 2003 due to pain associated with his compensable injury. 

The claimant reported his inability to work the light duty to his supervisor.

On October 27, 2003,the claimant saw Dr. Bindra who set him up for another surgery.  In

the meantime, Dr. Bindra placed the claimant’s left arm in a sling and recommended light duty

work using right arm only until the surgery.  The clamant testified he did not attempt to go back

to work before the next scheduled surgery as he stated he felt his left arm was in too bad of

shape.  Shortly thereafter, the claimant was terminated again for failure to report to work.
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On November 20, 2003, the claimant again underwent left elbow surgery for removal of

heterotopic ossification, capsular release and V-Y lengthening of the triceps tendon.  After

surgery, Dr. Bindra recommended physical therapy and a FCE was finally performed.  After the

FCE, Dr. Bindra assigned a thirty-six percent (36%) rating, to the upper extremity based on the

AMA Fourth Edition Guide to the Evaluation for Permanent Impairment.

The respondents did not accept Dr. Bindra’s thirty-six percent (36%) rating, and sent the

claimant to Dr. Peeples, who assigned a twenty-three percent (23%) upper extremity impairment

rating.  Thereafter, Dr. Bindra reevaluated the claimant, reviewed Dr. Peeples’ rating and

concluded the claimant had a twenty-seven percent (27%) impairment to the upper extremity.

The basic differences in the final two ratings relates to the claimant’s Crepitus. Dr.

Peeples stated in his January 24, 2005 report that Crepitus would be related to arthritis and

irregularities of the joint subsequent to his fracture in 1980 and not to the incident at Cooper Tire.

II.  PERMANENT IMPAIRMENT

The parties are in dispute as to which impairment rating should be assigned to the

claimant’s upper extremity; Dr. Peeples twenty-three percent (23%), or Dr. Bindra’s twenty-

seven percent (27%).   The Commission has the duty of weighing medical evidence and if the

evidence is conflicting, its resolution is a question of fact for the Commission.  Williams v. L &

W. Janitorial, Inc., 85 Ark. App. 1, 145 S.W. 3d 383 (2004).

The parties agreed the basic difference between the two ratings was the four percent (4%)

for Crepitus factored in by Dr. Bindra.  Crepitus can constitute objective medical findings to

support compensability.  Danna Jordan v. Wal-Mart Stores, Inc., Full Commission Opinion filed
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July 31, 1998 (E415504)

I find the twenty-seven percent (27%) rating assigned by Dr. Bindra to be the more

accurate of the two ratings for a number of reasons.  First, Dr. Peeples, on July 1, 2004, in his

twenty-three percent (23%)  rating does not even mention Crepitus even though later in his

January 24, 2005 report he states:

“At the time I evaluated Mr. Henderson I did not note sever crepitus. 
Some crepitus was undoubtedly present in view of the significance of his
arthritic changes.”  (CX 1, pg. 192)

Even if Dr. Peeples didn’t think the crepitus was causally related to the compensable

injury, it would be significant to note.  Further, Dr. Peebles follow-up report of January 24, 2005

relates all of the claimant’s crepitus to his 1980 surgery, rather than his compensable injury. 

Whether the crepitus was a direct result of the compensable injury, or brought about due to

aggravation, it is still the responsibility of the respondents.  The claimant’s  testimony was highly

credible regarding his elbow between 1980 through the date of his compensable injury. Dr.

Peebles went so far as to say zero percent (0%) of the claimant’s impairment is attributable to the

claimant’s August 5, 2002 compensable injury.  (CX 1, pg. 192)   Quite frankly, that statement is

absurd.

I find the compensable injury is the major cause of the twenty-seven percent (27%)

permanent disability.  The evidence is clear the claimant had no problems before the

compensable injury, but required three surgeries after the injury.  Even if it was an aggravation,

the compensable injury was still the major cause of the impairment.
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III.  ADDITIONAL TEMPORARY TOTAL DISABILITY

The claimant’s admittedly compensable injury on August 5, 2002 was a scheduled injury

to his left upper extremity.  A.C.A.  §11-9-521(a) expressly provides that for scheduled

permanent injuries the injured employee is to receive compensation for temporary total, or

temporary partial disability during the healing period, or until the employee returns to work,

whichever occurs first.

In this case, we have the benefit of perfect hindsight with regard to the claimant’s healing

period.  On September 9, 2003, Dr. Frazier disagreed with Dr. Peebles’ August 13, 2003

recommendations for surgery.  At that time Dr. Frazier felt he was close to MMI and

recommended light duty.  Obviously, we can now see Dr. Frazier was wrong.  Ultimately, Dr.

Bindra agreed with Dr. Peebles that a third surgery was needed after September 9, 2003.

It was based on Dr. Frazier’s incorrect determination of the healing period that the

respondents stopped the TTD benefits, which they are now controverting.  Once again, the period

in question is from September 10, 2003 through November 19, 2003.  The claimant had surgery

on November 20, 2003.  I find the claimant was still within his healing period for the period

requested.  The claimant’s failure to report to work with the restrictions given by Dr. Frazier was

not unreasonable and in light of the need for continued medical treatment was the proper course

of action.  Further, the claimant’s one attempt to work during this period should not be held

against him.  We now know his failed attempt to work was due to his need for another surgery.

Therefore, claimant is entitled to TTD  benefits at the stipulated rates for the period September

10, 2003 through November 19, 2003.
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III.  ATTORNEY FEES

The claimant contends even through the respondents accepted the twenty-three percent

(23%) impairment rating, their payment was so substantially delayed that it amounted to

controversion and attorney fees should attach.

The record indicates Dr. Peebles gave his twenty-three percent (23%) impairment rating

on July 1, 2004.  It was uncontroverted that case manager Rhonda Fleming was present and was

aware of the rating.  However, respondents didn’t start paying the rating until approximately

three months later.  Judy Sullivan, the respondents’ benefits supervisor, indicated through her

credible  testimony that the delay was due to slow receipt of doctor reports and processing.

A. I’ll be honest with you.  I don’t know how late it was but, yes, I would say probably

12 weeks.  It takes a long time to get some of the doctor’s letters and for us to get

everything initiated, but we went back and picked all that time up.

The mere fact that payment of benefits is delayed does not amount to controversion per

se.  Ridgeway Pulpwood v. Baker, 7 Ark. App. 214, 646 S.W. 2d 711 (1983).  The necessity of

an attorney’s services to obtain benefits is one factor to consider when determining

controversion.  In this instance, it does not appear that the necessity of this litigation was over the

twenty-three percent (23%) impairment.  Further, the claimant introduced no evidence that his

attorney was actively pursuing a determination of the respondents’ intent with regard to the

twenty-three percent (23%) rating during the twelve (12) week delay, or making demand for it. 

The twelve (12) week delay was extremely long.  However, the respondents’ benefit supervisor

credibly testified about medical report delays and other factors that led to the delay.  I do not find



Vincent Henderson/F303334

10

sufficient evidence to entitle the claimant to a controverted attorney’s fee on twenty-three percent

(23%) of the claimant’s twenty-seven percent (27%) impairment rating.  Of course, the claimant

is entitled to a controverted attorney’s fee on four percent (4%) of the twenty-seven percent

(27%) permanent impairment to the upper extremity.  I do note that under A.C.A. §11-9-802, a

penalty could be awarded; however, that issue was not raised and is not before the Commission

at this time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents and other

matters properly before the Commission, and having had the opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of fact and conclusions of law

are hereby made in accordance with A.C.A. §11-9-704:

1) The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2) The parties stipulations are reasonable and hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence that he sustained a

twenty-seven percent (27%) permanent impairment to his left upper extremity, four

percent (4%) of which was controverted.

4) The claimant has proven by a preponderance of the evidence that he is entitled to

additional temporary total disability benefits for the period September 10, 2003

through November 19, 2003, for which attorney’s fees attach.

5) The claimant has failed to prove by a preponderance of the evidence that twenty-three

percent (23%) of his twenty-seven percent (27%) impairment was controverted by the
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respondents; therefore, attorney’s fees apply only to four percent (4%) of the twenty-

seven percent (27%) impairment rating.

6) A reasonable attorney’s fee for the claimant’s attorney is the maximum statutory

attorney’s fee allowable on the controverted indemnity benefits awarded herein.

ORDER

The respondents shall pay to the claimant TTD  benefits at the stipulated rate for the

period September 10, 2003 through November 19, 2003.  The respondents shall pay to the

claimant’s attorney the maximum statutory attorney’s fee on the additional TTD benefits and on

the controverted portion (4%) of the claimant’s permanent physical impairment as found herein,

with one-half of said attorney’s fee to be paid by the respondents in addition to such benefits and

one-half to be with held by the respondents from such benefits.

The benefits awarded herein that have accrued are payable in lump sum without discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.

_______________________________________
DALE DOUTHIT
Administrative Law Judge
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