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STATEMENT OF THE CASE

 A hearing was held on October 12, 2004, in Springdale,

Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on September

22, 2004.  This pre-hearing order set forth the stipulations

offered by the parties, the issues to litigate and the contentions

thereto.  

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 29, 2004, the relationship of employee-employer-

carrier existed between the parties.
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3. The claimant is entitled to a weekly compensation rate of

$219.00 for temporary total disability and $165.00 for permanent

partial disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s injury to her right ankle

on March 29, 2004.

2. Related medical.

3. Temporary total disability from March 29, 2004, to a date

to be determined.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

she was injured on March 28, 2004, when she hurt her right ankle

when she slipped on some water.  She hit the edge of a wooden

pallet and request TTD and medical.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain a compensable injury as defined by the

Arkansas Workers’ Compensation Act.  Consequently, respondents deny

the claimant is entitled to any workers’ compensation benefits.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary medical records marked

Claimant’s Exhibit No. 1.  All these exhibits were admitted without

objection.  
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 DISCUSSION

The claimant testified that she began working for the

respondent on February 24, 2004.  The claimant testified that she

would clock in at midnight and usually the first two hours she

would work freight.  The claimant explained that she would get a

pallet jack and pull pallets out of the freezer and separate the

products as to what went where.  The claimant testified that on

March 28, 2004, she was pulling the pallet jack out of the freezer

and slipped on ice that had formed from the plastic that hangs in

front of the freezers.  The claimant testified that she either

twisted her ankle on the ice and water or somehow hit her ankle on

the corner of a wooden pallet.  The claimant testified that she

reported this incident to her department manager, Connie Easton.

The claimant testified that she believes that she reported this

incident the next morning but remembers that when Ms. Easton saw

her ankle it was swollen and black.  The claimant explained that

her ankle was injured on the inside and besides being swollen and

black, it was painful to the touch.  The claimant testified that

when she was seen by the respondents’ doctor, Dr. Berestnev, he

gave her a cast to wear which helps with her discomfort.  The

claimant testified that she wears this cast anytime she is to be on

her feet but does not sleep or shower in it.  The claimant

testified that the respondents paid for the initial visit to the

doctor but has denied authorization for any further medical

treatment.  The claimant agreed that after her claim was denied she

went to see her attorney on June 17, 2004, and then on her own went
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to see an orthopedist.  The claimant testified that her doctor has

recommended additional medical treatment, noting that she was to

have a cast put on her ankle the day after this hearing.

On cross examination, the claimant agreed that she had been

working for the respondent approximately one month before her

injury.  The claimant testified that she did continue to work for

the respondent and that she did not go to a physician for her ankle

injury until May 3, 2004.  The claimant testified that when she was

seen by Dr. Berestnev he did blood work, drug testing and took an

x-ray of her ankle.  The claimant testified that on the day she was

seen by Dr. Berestnev she was experiencing swelling and throbbing

in her ankle but it was not discolored.  When asked if she was

aware that the doctor’s report indicates that there was no

swelling, the claimant responded that it was possible that on the

day she saw the doctor it was not swollen.  The claimant testified

that she was still working for the respondent when she was seen by

Dr. Berestnev on May 3 and he did not take her off work.  The

claimant testified that she continued to work for the respondent

after she was seen by Dr. Berestnev.  The claimant testified that

she voluntarily quit work for the respondent and that no doctor

instructed her to not work.  The claimant agreed that at the time

she saw Dr. Pleimann on July 13, 2004, she was not working for the

respondent.  The claimant had testified earlier that after she left

the employment of the respondent she began working for Bio-Life

Plasma Services and currently is a Phlebotomist earning $9.00 per

hour.  The claimant was asked if she had seen any other doctors
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besides Dr. Pleimann and Dr. Berestnev and she replied “no.”  The

claimant testified that the only medications she has taken is

Tylenol.  

The medical records set forth that the claimant was seen at

the Arkansas Occupational Health Clinic on May 3, 2004, by Dr.

Konstantin Berestnev.  Dr. Berestnev writes that the claimant was

seen for an injury she sustained on March 29, 2004, when she

stepped on ice and twisted her ankle, hitting the inside of her

ankle on a metal object.  The doctor notes that she has had

continual pain since this occurrence and is not getting better.

Dr. Berestnev notes that upon physical examination there is no

evidence of bruising, swelling, discoloration or evidence of

instability of the claimant’s ankle.  The doctor writes that the x-

ray of the claimant’s ankle shows no fractures or dislocations of

her right ankle.  The doctor assessed the claimant with having a

right ankle sprain and recommended that she wear an air cast as

well as do ankle stretching exercises and begin physical therapy.

Dr. Jason Pleimann writes on July 13, 2004, that he has seen the

claimant for her right ankle injury.  Dr. Pleimann notes that the

claimant is not working for the respondent.  The doctor, upon

examination, writes that there is no gross swelling or deformity in

her ankle and that she has good range of motion in her ankle and

hind foot.  The doctor notes that the claimant’s x-ray of her right

ankle looks normal and he assessed her with right posterior tibial

tendinitis.  Dr. Pleimann recommended that the claimant continue to

wear her brace and take over the counter anti-inflammatories.  The
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doctor notes that if she does not improve the next step would be to

put her in a walking boot or cast but that physical therapy with

ultrasound and other modalities might be another option.  Dr.

Pleimann notes that if these measures fail, he would like to get an

MRI to rule out a tendon tear.  

After a review of this record, I find that the claimant has

failed to prove by a preponderance of the evidence that she

sustained a compensable injury as defined by Arkansas law while

working for the respondent on March 29, 2004.  Arkansas law

required objective medical evidence to establish a compensable

injury and although the claimant has testified that at the time of

her injury her ankle was bruised, swollen and discolored, by the

time she was seen by a physician some months later, none of these

symptoms were noted by the examining doctor.  X-rays taken at that

time showed no abnormalities. 

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 29, 2004, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$219.00 for temporary total disability and $165.00 for permanent

partial disability.

4. The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury as defined by
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Arkansas law while working for the respondent on March 29, 2004.

See discussion above.

ORDER

The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury as defined by

Arkansas law while working for the respondent on March 29, 2004.

Therefore, this claim should be denied in its entirety.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE
                                         


