
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  E814677 

GRATTON HARRIS, Employee  CLAIMANT

SOUTHERN TELEPHONE CONSTRUCTION CO., Employer  RESPONDENT #1

LEGION INSURANCE CO. C/O ARKANSAS PROPERTY RESPONDENT #1
& CASUALTY GUARANTY FUND, Carrier

SECOND INJURY FUND                                                                     RESPONDENT #2

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #3

OPINION FILED JUNE 17, 2005

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by MICHAEL J. HAMBY, Attorney, Greenwood, Arkansas.

Respondent #1 represented by JASON BROWNING, Attorney, Fort Smith, Arkansas.

Respondent #2 represented by DAVID PAKE, Attorney, Little Rock, Arkansas.

Respondent #3 represented by JUDY RUDD, Attorney, Little Rock, Arkansas, although not
present at hearing.

STATEMENT OF THE CASE

On May 23, 2005, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on February 14, 2005, and a pre-

hearing order was filed on the same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   The prior opinions are final and res judicata.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Additional temporary total disability from March 10, 2000 through a date yet to

be determined.

2.   Additional medical subsequent to March 1, 2004.
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3.   Mileage reimbursement.

4.   Claimant’s entitlement to permanent total disability benefits.

5.  Second Injury Fund liability.

6.   Liability of Death & Permanent Total Disability Trust Fund.

7.   Whether respondent #1 must first pay the claimant’s anatomical ratings for the

compensable injury prior to payment of any permanent and total disability benefits to which

the claimant may be found entitled.   Whether respondent #1 is entitled to credit for

payment of permanent partial anatomical disability benefits against its $75,000.00

maximum liability pursuant to A.C.A. §11-9-502(b)(1).

8.   Attorney fee.

The claimant contends that he is entitled to continuing medical treatment as

recommended by Dr. Capocelli as well as continuing medical expenses after March 1,

2004.  Claimant contends that he is entitled to temporary total disability beginning March

10, 2000 and continuing through a date yet to be determined.  Alternatively, the Second

Injury Fund and Death & Permanent Total Disability Fund are also liable due to his current

back injury combining with pre-existing knee problems/arthritis to make the claimant totally

permanently disabled. 

Respondent #1 contends claimant achieved maximum medical improvement as of

March 10, 2000.     

Respondent #2 contends that it has no liability.

Respondent #3's contentions as set forth in their pre-hearing questionnaire are as

follows: “Pursuant to A.C.A. §11-9-525(b)(1), Second Injury Fund liability must be

determined prior to consideration of the Death and Permanent Total Disability Trust Fund

liability.  If the Second Injury Fund is found to not have liability and the claimant is found

to be permanently and totally disabled, the Trust Fund stands ready to commence weekly

benefits in compliance with A.C.A. §11-9-502.   Therefore, the Trust Fund has not
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controverted the claimant’s entitlement to benefits.”

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The parties’ stipulation that the prior opinions are final and res judicata is hereby

accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary total disability benefits beginning March 10, 2000 and continuing

through a date yet to be determined.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable back injury subsequent

to March 1, 2004.   This includes the functional capacities evaluation recommended by Dr.

Capocelli.

4.   Claimant is entitled to be paid  mileage for 8  visits to receive medical treatment

at a distance of 118 miles each.

5.   Respondent #1 has controverted claimant’s entitlement to all unpaid

compensation.   

FACTUAL BACKGROUND

The claimant is a 45-year-old man with a tenth grade education.   For the last 27

years the claimant has performed jobs which primarily included construction of “high-line”

poles for electrical power and telephones.   The claimant has worked for respondent #1 on

more than one occasion with his last employment beginning in 1995.   Claimant’s job duties

for respondent #1 involved performing aerial construction work on high-line poles.   On
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November 20, 1998 claimant and other members of a crew traveled from Ozark to

Russellville to work on telephone lines.   As claimant was climbing down from a telephone

pole, he fell an undetermined number of feet and struck his lower back on the top rim of

a 50-gallon barrel.   Claimant testified that he developed back pain which gradually

increased over the weekend and as a result he sought medical treatment at the hospital

emergency room in Ozark on Monday, November 23, 1998.   Claimant was seen by Dr.

Carrick at the emergency room and Dr. Carrick continued to treat the claimant for some

period of time.   

Respondent #1 accepted the claimant’s injury as compensable and paid some

compensation benefits, including medical benefits and temporary total disability benefits

through March 10, 2000.

As previously noted, claimant’s initial treating physician was Dr. Carrick whom

claimant saw at the hospital emergency room.   Dr. Carrick is a general practitioner who

treated claimant conservatively.   In addition to Dr. Carrick, claimant was also evaluated

by Dr. Queeney, neurosurgeon, who evaluated the claimant on September 27, 1999, and

in a report of that date indicated that he could not make any clinical correlation with the

claimant’s exam and any known anatomical pathways.   Dr. Queeney was concerned that

some symptom magnification might be present and noted that his review of the claimant’s

lumbar MRI scan did not reveal any evidence of nerve root compression and that canal

stenosis was minimal and surgically insignificant.   Following a functional capacities

evaluation which revealed a sub-maximal effort, claimant returned to Dr. Queeney who in

a report dated January 3, 2000 stated that he would not recommend any surgery or further

medical treatment.   Dr. Queeney also indicated that claimant had a permanent physical

impairment rating in an amount equal to 0% to the body as a whole.

Following Dr. Queeney’s evaluation the claimant continued to receive medical

treatment from Dr. Carrick who referred claimant to Dr. Swicegood for pain management.
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Dr. Swicegood recommended a second neurosurgical opinion and a myelogram.  Dr.

Carrick subsequently agreed with Dr. Swicegood’s opinion regarding a second

neurosurgical opinion.

Respondent #1 denied claimant’s request for a second neurosurgical opinion and

as a result claimant filed a claim requesting entitlement to additional medical treatment,

including a neurosurgical evaluation by Dr. Capocelli.   In an opinion filed October 24,

2000, I made a finding of fact that claimant had failed to prove by a preponderance of the

evidence that he was entitled to additional medical treatment subsequent to March 10,

2000.  My finding was based in part on the functional capacities result as well as the

opinion of Dr. Queeney that claimant was not a candidate for surgery, needed no additional

medical treatment, and had an impairment rating of 0%.

Subsequent to the opinion of October 24, 2000, claimant on his own sought an

evaluation from Dr. Capocelli in January 2001.   Claimant filed a motion with the Full

Commission requesting that the case be remanded back to the administrative law judge

for consideration of new evidence including reports from Dr. Capocelli and additional

reports from Dr. Swicegood.   In an order filed July 19, 2001, the Full Commission granted

claimant’s motion to remand for consideration of new evidence; specifically, the April 24,

2001 report of Dr. Capocelli.   The Full Commission also gave respondent #1 an

opportunity to submit rebuttal evidence which it did in the form of Dr. Capocelli’s deposition

of November 30, 2001.   

On remand in an opinion filed January 11, 2002, I found that claimant had proven

by a preponderance of the evidence that he was entitled to additional medical treatment

subsequent to March 10, 2000.   This included medical treatment from Drs. Swicegood,

Carrick, and Capocelli.   In addition, Dr. Capocelli was recognized as claimant’s authorized

treating physician.   The opinion noted that it was Dr. Capocelli’s opinion that claimant’s

continued problems were the result of his compensable injury.   I also found that Dr.
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Capocelli’s opinion was entitled to greater weight than that of Dr. Queeney because it was

based upon a subsequent CT myelogram which Dr. Queeney did not have at the time of

his original opinion.

Respondent #1 appealed the opinion to the Full Commission which in an opinion

filed September 26, 2002 affirmed the findings of the January 11, 2002 opinion.

Since the decision of the Full Commission on March 10, 2000, claimant has

continued to be evaluated and treated by Dr. Capocelli.   In his report of April 24, 2001 Dr.

Capocelli recommended that the claimant undergo surgery for his back condition.   A

review of Dr. Capocelli’s reports subsequent to that date including August 13, 2002 indicate

that Dr. Capocelli continued to recommend that claimant undergo a surgical procedure.

In a report dated December 11, 2003 Dr. Capocelli discussed claimant’s medical treatment

and noted that the recommended surgery had been in limbo given the respondent’s refusal

to authorize medical treatment.   Dr. Capocelli noted that the claimant continued to have

symptoms and recommended an additional MRI scan and a diskogram. 

According to Dr. Capocelli’s report of April 22, 2004, the diskogram was negative.

As a result, Dr. Capocelli stated that he would no longer recommend surgery.   It was his

opinion that claimant would reach maximum medical improvement without surgery.   Dr.

Capocelli also stated that a functional capacities evaluation would be beneficial and that

he expected claimant to receive a permanent physical impairment rating in an amount

equal to 7% to the body as a whole.   

Dr. Capocelli reiterated his opinion in a letter dated August 13, 2004 wherein he

noted that the claimant’s negative diskogram “essentially rules out surgery as a treatment

opinion at this time.”   Dr. Capocelli also noted that the most recent MRI scan revealed no

changes since the prior scan.   Again, Dr. Capocelli recommended a functional capacities

evaluation to obtain final work restrictions.

It should be noted that some delay in this case occurred as a result of the fact that
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the original workers’ compensation carrier, Legion Insurance Company, filed bankruptcy

and went into receivership.   As a result, the Arkansas Guaranty Fund took over the claim,

albeit with some delay.

Claimant has filed this most recent claim requesting temporary total disability

benefits beginning March 10, 2000 and continuing through a date yet to be determined.

Claimant also requests additional medical treatment subsequent to March 1, 2004 and

mileage reimbursement.   Alternatively, claimant requests entitlement to permanent total

disability benefits.   Claimant’s entitlement to permanent disability benefits also raises as

issues liability of the Second Injury Fund and the Death and Permanent Total Disability

Fund.

ADJUDICATION

The first issue to be considered is whether claimant is entitled to additional

temporary total disability benefits beginning March 10, 2000 and continuing through a date

yet to be determined.   In order to be entitled to temporary total disability benefits claimant

has the burden of proving by a preponderance of the evidence that he remains within his

healing period and that he suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392

(1981).   

Claimant has not been paid temporary total disability benefits by respondent #1

since March 10, 2000.   Claimant’s entitlement to temporary total disability benefits

subsequent to that date was originally an issue at the time of the hearing conducted on

September 25, 2000.   However, prior to that hearing claimant reserved his request for

temporary total disability benefits until he could be evaluated by Dr. Capocelli.   Approval

for claimant to be evaluated by Dr. Capocelli was not final until the Full Commission’s

opinion of September 26, 2002.
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After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he has remained within his healing period and that he has suffered a

total incapacity to earn wages from March 10, 2000 through a date yet to be determined.

Appearing at the first hearing conducted on September 25, 2000 was Dr. Carrick.

Dr. Carrick testified at that time that claimant had not reached maximum medical

improvement and that he was unable to perform his job.   Dr. Carrick in late 1998 and early

1999 had at one point released the claimant to return to work at light duty which claimant

attempted for approximately three weeks.   However, this work aggravated his condition

and Dr. Carrick again took claimant off work.   There is no indication subsequent to Dr.

Carrick’s testimony of September 25, 2000 that he ever opined that claimant had reached

maximum medical improvement or that he was able to return to work.

In addition to Dr. Carrick, claimant was also seen by Dr. Swicegood who prescribed

epidural injections.   As previously noted, it was Dr. Swicegood’s opinion that claimant

undergo a second neurosurgical opinion and a myelogram.

This second neurosurgical opinion was eventually performed by Dr. Capocelli who

recommended surgery.   Dr. Capocelli originally testified by deposition dated November

30, 2001.   Dr. Capocelli testified that a CT myelogram was performed on March 21, 2001,

which he interpreted as showing mild stenosis at the L4-5 level which was secondary to a

broad-based disc protrusion.   Dr. Capocelli also noted that there was evidence of nerve

root compression which was worse on the right than the left.   It was his opinion that

claimant should undergo surgery at the L4-5 level.   Dr. Capocelli also testified at his

deposition on November 30, 2001 that he did not recall discussing claimant’s employment

situation with claimant at the time of his initial visits.   However, we do know from a review

of Dr. Capocelli’s report of April 24, 2001 that he was recommending surgery for the

claimant’s condition.   Furthermore, in his report dated May 25, 2001 Dr. Capocelli stated:



9

“In regards to his current ability to work, he is essentially unable to do so.”   Dr. Capocelli

went on to note in that report that a surgical intervention was pending.

As previously noted, claimant continued to be evaluated by Dr. Capocelli who

continued to recommend surgery which was not accepted by respondent and which did not

come to a hearing until after the carrier went into receivership and the Arkansas Guaranty

Fund took over this claim.   By the time that period of time had passed, it was Dr.

Capocelli’s opinion that claimant’s condition no longer required surgery.

As previously discussed, Dr. Capocelli stated in his report of April 22, 2004 that

claimant no longer needed surgery and that he would reach maximum medical

improvement.  However, Dr. Capocelli also noted that a functional capacities evaluation

would be beneficial because it would allow him to determine the claimant’s work

restrictions.   Dr. Capocelli reiterated that opinion in a letter dated August 13, 2004 where

he noted that a functional capacities evaluation was needed in order to obtain final work

restrictions.   This functional capacities evaluation has not been performed.

I believe that the facts in this case are controlled by the decision of the Supreme

Court of Arkansas  in Gansky v. High-Tech Engineering, 325 Ark. 163, 924 S.W. 2d 790

(1996).   In that particular case, the claimant filed a claim requesting additional medical

treatment and additional temporary total disability benefits.   The Commission found that

claimant was not entitled to additional medical treatment.   The Arkansas Supreme Court

reversed stating:

In doing so, the Commission discounted the fact that
Dr. Gocio had ordered a functional capacity assess-
ment for Gansky and had refrained from releasing him
from his care until that examination was completed
and he could decide whether Gansky could return to 
work.   At that juncture High-Tech intervened and
refused to pay for additional medical care, including
the functional capacity assessment.   Hence, that
essential examination ordered by Dr. Gocio was
never performed, and a final evaluation by the neuro-
surgeon was never made.   ***  Under these circum-
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stances, when the treating neurosurgeon has prescribed
a functional capacity assessment and that was not done
because High-Tech would not pay for it, we cannot
agree with the Commission that additional medical
treatment was not reasonably necessary or that the
hearing period had ended.

Although Dr. Capocelli’s report and letter of April 22, 2004 and August 13, 2004 can

be interpreted as evidence that claimant’s healing period ended as of April 22, 2004, Dr.

Capocelli also noted that claimant  needed to undergo a functional capacities evaluation.

 In a subsequent deposition given on May 19, 2005, Dr. Capocelli indicated that his opinion

regarding the end of claimant’s healing period and his ability to return to work would be

based upon the results of the functional capacities evaluation.

Q. Although you haven’t, after April 2004, given him work
restrictions, as you sit here today, would you return him to 
work?

A. Based on the functional capacity exam.

Q. One that you want?

A. That’s correct.

Q. And before you would return him to work, you would
want that?

A. That’s correct.

***

Q. Okay.  As far as you know, is there any other addi-
tional treatment that he needs now?

A. At this point I would probably base it more on the
functional capacity exam.  At times a recommendation of
that examination may be for some further physical therapy,
conditioning, or work hardening.  If they did not recommend
that, then they just give a set of restrictions, whatever, then
I would probably just return him to work with that set of
restrictions.

Thus, it is evident from a review of Dr. Capocelli’s deposition that his opinion
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regarding whether claimant needs additional medical treatment or whether he can return

to work is dependent upon the functional capacity evaluation.

Respondent #1 would point out that claimant underwent a functional capacities

evaluation in 1998 which showed a sub-maximal effort.   However, this was several years

ago before claimant underwent additional medical treatment.   Furthermore, Dr. Capocelli

noted that it was not unusual for a first functional capacities evaluation to show sub-

maximal effort and for the second to have a different result.

In addition to the significance with regard to claimant’s entitlement to temporary total

disability benefits, the functional capacities evaluation would also be beneficial in

determining the limitations on the claimant’s ability to return to work.

In summary, claimant has not been paid any temporary total disability benefits for

his compensable injury since March 10, 2000.   Claimant was awarded additional medical

treatment subsequent to that date by this administrative law judge and that decision was

affirmed by the Full Commission.   Claimant underwent additional medical treatment and

surgery was recommended by Dr. Capocelli.   Liability for the surgery was not accepted

and a hearing was not conducted because of the carrier’s filing of bankruptcy. 

Nevertheless, I believe the evidence in this case indicates that claimant has remained

within his healing period subsequent to March 10, 2000, and that he has suffered a total

incapacity to earn wages since that date.   Dr. Carrick testified at the time of the original

hearing in September 2000 that claimant was in need of additional medical treatment and

that he was unable to work.   When claimant came under the care of Dr. Capocelli, he

opined that claimant was in need of additional medical treatment in the form of surgery and

also indicated in a report dated April 25, 2001 that claimant was unable to work.   While Dr.

Capocelli no longer believes that claimant is in need of surgery, he testified at his

deposition that claimant needs to undergo a functional capacities evaluation in order to

determine whether additional medical treatment is needed and in order to determine
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whether claimant should be released to return to work.   I find that the opinion of Dr.

Capocelli is credible and entitled to great weight and therefore find based upon the

evidence presented that claimant has met his burden of proving by a preponderance of the

evidence that he remains within his healing period and continues to suffer a total incapacity

to earn wages as of the time of the hearing.   Therefore, I find that claimant is entitled to

temporary total disability benefits beginning March 10, 2000, and continuing through a date

yet to be determined.

I also find based upon the opinion of Dr. Capocelli that claimant is entitled to

continued medical treatment subsequent to March 1, 2004.   Claimant sought additional

medical treatment from Dr. Capocelli on April 22, 2004, at which time Dr. Capocelli

indicated that claimant was no longer a surgical candidate.   However, Dr. Capocelli has

also testified that a decision as to whether claimant is in need of additional medical

treatment cannot be made until claimant undergoes the functional capacities evaluation.

Given this evidence, I find that claimant is entitled to additional medical treatment

subsequent to March 1, 2004.   This includes the functional capacities evaluation.

The final issue for consideration involves claimant’s request for mileage involving

15 visits to Dr. Capocelli’s office between May 17, 2003 and May 10, 2004.   Claimant

testified that it is 118 miles round trip from his home to Dr. Capocelli’s office and back.  

Claimant acknowledges that he did not receive medical treatment from Dr. Capocelli

on all 15 of these visits.   Instead, claimant testified that on four or five occasions he made

this trip to Dr. Capocelli’s office only to be told at the time of his arrival that Dr. Capocelli

was unavailable.   Dr. Capocelli verified in his deposition that emergencies frequently arise

which necessitate him leaving his office at the last minute.   It was Dr. Capocelli’s opinion

that this could have occurred on a number of occasions during this one-year period of time.

My review of the medical records indicates that between the dates of May 17, 2003

and May 10, 2004, there are three documented visits to Dr. Capocelli and for the
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diskogram.  These include December 11, 2003, January 30, 2004, and April 22, 2004.

Combining these three documented visits with claimant’s testimony that he showed up at

Dr. Capocelli’s office on four or five occasions only to be told that Dr. Capocelli was

unavailable, I find that claimant is entitled to mileage reimbursement for eight trips to Dr.

Capocelli’s office which consists of 118 miles round trip.

Respondent #1 has offered no explanation for its failure to pay for mileage for even

the documented trips to Dr. Capocelli’s office.   I find that respondent #1 has controverted

claimant’s entitlement to mileage for eight trips consisting of 118 miles.

The claimant's attorney is entitled to the maximum statutory attorney's fee on

benefits awarded herein, one-half to be paid by the claimant and one-half to be paid by the

respondents.  The respondents are to withhold the claimant's portion of the attorney's fee

from the claimant's award and to pay the attorney's fee directly to the claimant's attorney.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary total disability benefits beginning March 10, 2000 and continuing

through a date yet to be determined.   Claimant has also met his burden of proving by a

preponderance of the evidence that he is entitled to additional medical treatment

subsequent to March 1, 2004.   This includes the functional capacities evaluation

recommended by Dr. Capocelli.   Claimant is also entitled to payment of mileage expenses

for eight trips consisting of 118 miles.   Finally, respondent #1 has controverted claimant’s

entitlement to all unpaid compensation  benefits.

The claimant's attorney is entitled to the maximum statutory attorney's fee on

benefits awarded herein, one-half to be paid by the claimant and one-half to be paid by the

respondents.  The respondents are to withhold the claimant's portion of the attorney's fee

from the claimant's award and to pay the attorney's fee directly to the claimant's attorney.
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All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                  
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

   


