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Hearing before Administrative Law Judge Mark Churchwell in
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Claimant was represented by Honorable James Pate, Attorney
at Law, Russellville, Arkansas.

Respondents represented by Honorable Carol Worley, Attorney
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on October

12, 2005 in Russellville, Arkansas.  A Prehearing Order was

entered in this case on July 29, 2005.  This Prehearing

Order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the

present time.  A copy of this Prehearing Order was made

Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties in the Prehearing Order and are hereby accepted: 

1. Employer/employee relationship on 5/26/00.
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2. That the claimant’s average weekly wage of $663.75

entitles the claimant to TTD benefits in the amount of

$394.00 per week and PPD benefits in the amount of $296.00

per week. 

By agreement of the parties, the issues to be litigated

and resolved at the present time are limited to the

following:

Claimant:

1. Permanent disability benefits.

2. Future and past medical expenses.

3. Wage-loss disability.

4. Attorney’s fees. 

Respondent:

5. All findings of the Court of Appeals in its

September 25, 2002 decision are res judicata on all issues

decided therein.

6. Statute of limitations.

The record consists of the two-volume October 12, 2005

hearing transcript and all exhibits contained therein.

DISCUSSION

Ark. Code Ann. § 11-9-702(b)(Repl. 2002) provides that

a claim for additional compensation must be filed within one

year from the last payment of compensation or two years from

the date of injury, whichever is greater.  A timely filed
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claim for additional compensation tolls the statute of

limitations until the claim is decided.  Bledsoe v. Georgia-

Pacific Corp., 12 Ark. App. 293, 675 S.W.2d 849 (1984);

Arkansas Power & Light Co. v. Giles, 20 Ark. App. 154, 725

S.W.2d 583 (1987); Sisney v. Leisure Lodges, Inc., 17 Ark.

App. 96, 704 S.W.2d 173 (1986).  If a claim is decided, the

first claim for additional benefits will no longer toll the

statute of limitations, and the claimant must timely file a

second claim for additional compensation in order to toll

the statute of limitations further.  Joe Brennan General

Contracting v. Adair, 62 Ark. App. 240, 971 S.W.2d 798

(1998).  

In the present case, the claimant’s first attorney

filed a claim for benefits at the Commission on November 9,

2000 by letter dated November 7, 2000.  Although the

November 7, 2000 letter and a subsequent prehearing

questionnaire filing each indicated that the threshold issue

in the case was compensability, I note that the

Administrative Law Judge’s Prehearing Order filed April 8,

2001 included a stipulation that the claimant sustained a

compensable low back injury on May 26, 2000 and that the

respondents initially accepted this claim and paid benefits

through November 1, 2000.  Therefore, since compensability

was clearly initially accepted and benefits paid, to the
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extent relevant, I find that the November 7, 2000 letter

establishing a claim was actually a claim for additional

compensation pursuant to Ark. Code Ann. § 11-9-702(b), and

not an initial claim for compensation under Ark. Code Ann. §

11-9-702(a).

In an opinion filed on June 12, 2001, an Administrative

Law Judge denied the claimant’s claim for additional

temporary total disability benefits and denied the

claimant’s claim for additional medical treatment after

November 1, 2000.  The Administrative Law Judge’s decision

was affirmed and adopted by the Full Commission on January

25, 2002.  The Full Commission’s decision was affirmed by

the Arkansas Court of Appeals on September 25, 2002.  No

benefits were ever paid by the respondents to the claimant

after November 1, 2000, and the claimant’s current attorney

filed the present request for additional compensation on

October 14, 2004, more than two years after the Court of

Appeals’ decision delivered on September 25, 2002.  

I find that the claim for additional benefits filed on

October 14, 2004 is barred by the statute of limitations

under circumstances where the claim was filed more than two

years after the Arkansas Court of Appeals’ decision which

decided the prior claim, and almost four years after the

last payment of benefits by the respondents.  In reaching
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this conclusion, I note that the Arkansas courts have

apparently never indicated in a published opinion how long

after a decision on a first claim for additional

compensation the claimant has in which to timely file a

second claim for additional benefits without running afoul

of the statute of limitations.  I note, however, that the

Full Commission has indicated on several occasions that the

claimant has one year in which to file a second claim for

additional benefits following a final order ending the

litigation or adjudication of a first claim for additional

benefits.  Herbert Brake v. The Kroger Company, Full

Workers’ Compensation Commission, Opinion filed March 7,

2003 (E702191); Shelly S. Cooper v. Cleo, Inc., Full

Workers’ Compensation Commission, Opinion filed March 29,

2000 (E518275); Michelle T. Underwood v. TEC, Full Workers’

Compensation Commission, Opinion filed April 15, 1992

(D708150); Bernie Barker v. National Transportation, Full

Workers’ Compensation Commission, Opinion filed August 19,

1993 (D803687). 

Because I find that the present claim is barred in its

entirety by the running of the statute of limitations, I

find that the remaining issues identified in my July 29,

2005 Prehearing Order are all moot.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. Employer/employee relationship on 5/26/00.

2. The claimant’s average weekly wage of $663.75

entitles the claimant to TTD benefits in the amount of

$394.00 per week and PPD benefits in the amount of $296.00

per week. 

3. The present claim for additional compensation

filed on October 14, 2004 is barred by the statute of

limitations.  

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied. 

IT IS SO ORDERED.

___________________________________
HONORABLE MARK CHURCHWELL
Administrative Law Judge


