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STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 11,  2005, in Fort

Smith, Arkansas.     A pre-hearing order was entered in this case on October 28,

2004.  This pre-hearing order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the present time.     A copy of the

pre-hearing order  was made Commission’s  Exhibit No. l to the hearing. 

The following stipulations were offered by the parties and are hereby

accepted:

1. On July 1, 2004,  the relationship of employee-employer-carrier existed

between the parties.

2. All appropriate weekly compensation rates are $153.00 for both total

disability and permanent partial disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. Whether the claimant sustained a compensable injury to her left ankle

on July 1, 2004.
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2. The claimant’s entitlement to the payment of medical expenses,

temporary total disability from July 1, 2004 through a date yet to

determined, and attorney’s fees.

In regard to these issues, the claimant contends:

“The claimant, Barbara Hallmark, contends that she
suffered a compensable ankle injury arising out of and in
the course of her employment with the respondent.  On
July 1, 2004, Barbara Hallmark was performing employment
services for her employer and injured her left ankle, which
constituted an accidental injury and the major cause of
Barbara Hallmark’s temporary total disability and the need
for additional medical treatment.  Barbara Hallmark’s
compensable injury is the major cause of her temporary
and/or permanent disability and need for treatment.

The claimant, Barbara Hallmark, suffered an accidental
injury arising out of and in the course of her employment
with the respondent, Warmack & Company, when her ankle
injury occurred, as described in Ms. Hallmark’s medical
records.”

In regard to these issues, the respondents contend:

“The respondents will contend that the claimant did not
sustain a compensable injury which arose out of and in the
course of her employment with Warmack and Company, LLC
on July 1, 2004.”

DISCUSSION

The central issue in this case  is the question of whether the claimant sustained

a “compensable injury” to her left ankle  on July 1, 2004.  The burden rests upon the

claimant to prove all of the statutory elements necessary to establish the occurrence

of a “compensable injury” to this portion of her body.  

The medical evidence presented is sufficient to “establish” the actual existence

of a physical injury or damage to the claimant’s left ankle.  This physical injury or

damage is supported by “objective findings,” in the form of the visual observation of

swelling (edema) and discoloration or bruising in the area of the claimant’s left ankle.

Thus, the claimant has satisfied the statutory requirements for a “compensable
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injury” set out in Ark. Code Ann. §11-9-102(4)(D).  

The claimant must further prove that this medically established and objectively

documented physical injury or damage satisfies the definitional requirements for a

“compensable injury,” as set out in Ark. Code Ann. §11-9-102(4)(A)(i).  These

requirements are:

(1) That the physical injury must arise out of and occur in the course
of the employment;

(2) That the physical injury must be caused by a specific incident;

(3) That the physical injury must be identifiable by time and place of
occurrence;

(4) That the physical injury must result in internal or external
physical harm to the claimant’s body;

(5) That the physical injury must be such as to require medical
services or result in disability.

There were no witnesses to the claimant’s alleged accident and injury on July

1, 2004.  Her own testimony is the only evidence presented to prove both the

occurrence of a specific employment related incident and to connect this incident with

the medically established and objectively documented physical injury or damage to her

left ankle.

Applicable case law clearly provides that the testimony of a party is never

considered uncontradicted.  However, this does not mean that it can be arbitrarily

disregarded.  If such testimony is credible, it may be sufficient, in and of itself, to

prove any fact it is legally competent to address.  In this case, the claimant’s

testimony would be legally competent to prove the occurrence of a specific

employment related incident and to establish the existence of a close temporal

relationship between the occurrence of this incident and the onset of her symptoms

and complaints involving her left ankle.  
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After consideration of all the evidence presented, I find the claimant’s

testimony, in regard to the occurrence of this incident and the existence of a close

temporal relationship between this incident and the onset of her difficulties with her

left ankle, to be internally inconsistent and in conflict with other more credible

evidence presented.  As a result, I find the claimant’s testimony is not sufficiently

credible to prove either the occurrence of a specific employment related incident on

July 1, 2004, or the existence of a reasonably close temporal relationship between

this incident and the occurrence of the medically established and objectively

documented physical injury or damage to her left ankle.

 In her testimony, during her deposition and in her recorded statement, the

claimant denied  any injuries to her left ankle or any difficulties with her left ankle

prior to the alleged employment related incident on July 1, 2004.  In her recorded

statement, she specifically stated that she had never experienced any prior injuries

to her left ankle outside the work place.  All of these responses are clearly

inaccurate.  

The record reveals that only six weeks prior to July 1, 2004, the claimant had

sought medical treatment at the emergency room of St. Edwards Mercy Medical

Center for left ankle  difficulties, in the form of pain, swelling, and limited motion.

At that time, she attributed her left ankle difficulties to an incident that occurred

at her home on the evening of May 22, 2004, when “stepping in a hole” or “going down

the stairs’.”  Her difficulties were diagnosed as being in the form of  a sprain of her

left ankle.  For her difficulties, she was provided treatment in the form of a gel

splint, crutches, anti-inflammatories, and pain killers.  She was told to follow up with

either her primary care physician or at the emergency room.  

 When confronted at the hearing with this obvious contradiction, the claimant’s

responses were evasive and unconvincing.  Her only explanation was that she had not
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understood the prior question. However, all of the prior questions appear to be

perfectly clear.  It is also difficult to believe that the claimant could have had such

a tremendous lapse of memory of an event that occurred only six weeks prior to her

alleged injury with the respondent, less than two months prior to her written

statement, and only a few months prior to her deposition.   One would generally expect

that difficulties sufficient to require a visit to the emergency room would not be so

easily forgotten.

At the hearing, the claimant testified that her accidental fall occurred when

she was taking bags of trash from inside the mall to the dumpster.  While going

through the  door that led onto the loading dock where the dumpster was located, she

slipped in water and fell.  In her recorded statement, the claimant initially described

the incident as occurring when she slipped and fell while going through the door to the

loading dock.  However, subsequently in this statement, she expressly stated that the

incident occurred when she slipped and fell after she had placed the bags into the

dumpster and was going back through the door from the loading dock into the building.

At the hearing and in her recorded statement the claimant was emphatic that

when she fell she went completely to the floor and, as a result, got her clothes wet.

However, all of the witnesses that observed the claimant immediately following the

alleged fall testified that they observed no moisture, wetness, stains, or soils on the

claimant’s clothing.  

In her recorded statement and in her testimony at the hearing, the claimant

also indicated that she experienced immediate excruciating pain in her left ankle.  In

her recorded statement she indicated that this pain was so severe that she was

“bawlin’.”  In her recorded statement and in her testimony at the hearing, the claimant

stated that she was only able to “hobble” “back inside” the building and sit down on a

bench.  However, Ms. Maedale Bates testified that when she came upon the claimant,
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the claimant was standing up normally by the men’s restroom, near the door going

outside to the loading dock.  It was at that time that the claimant told her to be

careful, because there was water on the floor and she had just slipped and fallen.  Ms.

Bates does not describe the claimant being in any particular apparent discomfort.   

At the hearing, the claimant indicated that when she fell, she dropped the

trash bags and left them where they lay.  However,  the other witnesses all testified

that they observed no trash bags laying in the vicinity of the door going from the mall

onto the loading dock.  

The initial medical records on July 1, 2004, record a  history that the claimant

fell and “twisted” her left ankle and “heard it pop.”  The symptoms and complaints

were the same as those previously noted on May 23, 2004.  The  diagnosis of an ankle

sprain was identical with the diagnosis previously given on May 23, 2004.  Curiously,

the initial medical records further record a history of left ankle sprains several years

preceding the incident on July 1, 2004. The claimant denies giving such a history or

having such a history. However, it is apparent that the claimant did not give the

physician any history of her most recent prior left ankle injury and difficulties that

occurred on  May 22, 2004.    The medical history taken on July 1,  2004, indicates a

“twisting” of the claimant’s left ankle.  However,  in her recorded statement and

during her testimony at the hearing, the claimant repeatedly described the mechanism

of injury as a blow to the ankle that occurred when she struck  or “banged” her left

ankle against the open door.   The mechanism of trauma described by the claimant

would not be reasonably expected to produce an ankle sprain.

At the time of the  alleged incident, of July 1, 2004, the claimant had only been

employed by the respondent for approximately two weeks.   Her initial employment,

on  June 14, 2004, was after her prior left ankle injury on May 22, 2004.  The medical

records indicate that when she received this prior injury, the claimant was employed
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at Pic-N-Tote.  However, when questioned about her prior employments (during her

recorded statement), she did not mention this employment and stated that her

employment with the respondent was the first employment she  had since moving from

California.  It is difficult to conceive that the claimant would have forgotten her

recent employment with Pic-N-Tote.  The only explanation for her failure to reveal

this employment would be a further attempt to prevent the respondents from learning

of her prior left ankle injury and difficulties. 

In summary, I find that the claimant’s testimony is not sufficiently  credible

to prove either the occurrence of a specific employment related incident, on July 1,

2004, or the  existence of a close temporal relationship between such an incident and

the medically established and objectively documented injury  or damage to her left

ankle.  Thus, she has failed to prove the occurrence of a physical injury to this portion

of her body that arose out of and occurred in the course of her employment with the

respondent, that was caused by a specific incident, and that is identifiable by time and

place of occurrence.  Her failure to prove these statutory requirements for a

“compensable injury,” as set out in Ark. Code Ann. §11-9-102(4)(A)(i), compels the

denial and dismissal of her claim in its entirety.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. On July 1, 2004,  the relationship of employee-employer-carrier existed

between the parties.

3. On July 1, 2004,  the claimant earned wages sufficient to entitle her to

weekly compensation benefits of $153.00 for total disability and

permanent partial  disability, should such benefits have been

appropriate.
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4. The claimant has failed to prove by the greater weight of the credible

evidence that she sustained a “compensable injury” to her left ankle on

July 1, 2004.  Specifically,  she has failed to prove the occurrence of a

physical injury to this portion of her body that arose out of and

occurred in the course of her employment with this respondent, that was

caused by a specific incident, and  is identifiable by time and place of

occurrence.

5. The respondents have denied the occurrence of any compensable injury

to the claimant’s left ankle and have controverted this claim in its

entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but to

deny and dismiss this claim in its entirety.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


