
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F407823

SHANNON GAST, Employee  CLAIMANT

DOLLAR GENERAL CORPORATION, Self-Insured Employer  RESPONDENT

OPINION FILED FEBRUARY 24, 2005

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by BETTY DEMORY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 9, 2005, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on November 17, 2004,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer existed between the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her right leg on February 5,

2004.

4.   The claimant was earning an average weekly wage of $320.00.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to temporary total disability from February 6, 2004

through a date yet to be determined.

2.   Additional medical, including prescriptions.
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3.   Attorney fee.

At the time of the hearing the claimant withdrew as an issue her entitlement to

temporary total disability benefits.

Furthermore, at the time of the hearing the respondent also indicated that it had paid

for treatment associated with claimant’s emergency room visit of February 15, 2004.  Given

claimant’s statement that she continued to receive bills for that additional medical

treatment, the parties agreed to check payment records with respondent willing to pay for

medical treatment associated with the emergency room visit of February 15, 2004.

The claimant contends she is entitled to additional medical, including prescriptions.

The respondents contend the claimant has been provided all appropriate benefits

to which she is entitled.   Respondent is unaware of any additional benefits beyond the

$295.26 paid for claimant’s medical expenses.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on November 17, 2004, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.    Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment for her compensable right leg injury.  

FACTUAL BACKGROUND

The claimant is a 34-year-old woman who has worked for the respondent on two
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separate occasions with the most recent being November 2003 as an assistant manager.

The parties stipulated that claimant suffered a compensable injury to her right leg on

February 5, 2004, when she tripped over a five-gallon bucket of Sheetrock mud.   Claimant

testified that after this incident she completed her shift and called her supervisor who was

out of town to report the incident.  Claimant testified that she was instructed to seek

medical treatment, but because the store manager was out of town she could not leave the

store and as a result did not seek medical treatment until February 15, 2004.   On that date

the claimant sought medical treatment from the emergency room at Northwest Medical

Center in Springdale.   X-rays were taken of the claimant’s right leg, claimant was given

medication, and she was taken off work for two days.   

Claimant returned to work for respondent until she was terminated on February 19,

2004, following an incident wherein her husband, who was not an employee of the

respondent, helped unload one of the respondent’s trucks.   Since that time the claimant

worked for Manpower for approximately two weeks and currently works at Harp’s.

Claimant filed this claim contending that she is entitled to additional medical

treatment for her compensable right leg injury.   

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary and causally related to a compensable

injury.   Norma Beatty v. Ben Pearson, Inc., Full Commission Opinion filed February 17,

1989 (D612291); Robin Hill v. Rushing and Mason Equipment, Full Commission Opinion

filed January 14, 1987 (D500190).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she is in need of additional medical treatment for her
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compensable injury.

Following her visit at the emergency room on February 15, 2004, claimant returned

to work for the respondent until she was terminated on February 19.   Claimant

subsequently went to work for Manpower for approximately two weeks and currently works

at Harp’s.   According to claimant’s testimony she has continued to have problems with her

right leg including pain, swelling, and a knot.   Claimant testified that she was able to work

at Manpower for only two weeks before quitting because of problems standing caused by

her compensable right leg injury.   Furthermore, claimant testified that at her current job

with Harp’s, she must take frequent breaks due to pain caused by standing.

Claimant testified at the hearing that at the time of her emergency room visit on

February 15, 2004, she did not have a scheduled follow-up visit.   My review of the medical

records indicate that although a specific appointment was not scheduled at that time, a

follow-up visit was contemplated.   The patient instructions located at Claimant’s Exhibit

1-5 indicate that claimant should receive follow-up treatment from the Family Clinic.  The

instructions give a telephone number and indicate that claimant was to make her own

appointment.   Thus, I believe  that follow-up medical treatment was contemplated at that

time.

In summary, I find that claimant has met her burden of proving by a preponderance

of the evidence that she is in need of additional medical treatment for her compensable

right leg injury.   At the time of claimant’s visit to the emergency room on February 15,

2004, she had considerable swelling in the lower half of her leg.   Furthermore, the

emergency room records indicate that claimant should receive a follow-up treatment from

the Family Clinic.   According to claimant’s testimony, which I find to be credible, she had

to terminate her employment at Manpower after two weeks because of pain in her leg

caused by standing.   Furthermore, claimant testified that with her current employer she

must take frequent breaks due to pain in her leg caused by standing.   Given this evidence,
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I find that claimant is entitled to additional medical treatment.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment for her compensable injury.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


