
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F302438

DETHRA R. GARDNER, EMPLOYEE CLAIMANT

AREA AGENCY ON AGING, EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES, CARRIER RESPONDENT

OPINION FILED MAY 12, 2005

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on February 11, 2005
at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILIP M. WILSON, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE MICHAEL J. DENNIS, Attorney at Law, Pine Bluff,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of additional

medical expenses and attorney’s fees.

At issue is whether or not additional treatment is reasonable and necessary pursuant to Ark.

Code Ann. §11-9-508.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant. 

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on June 5, 2001 when

the claimant sustained compensable injuries to her back and knee at a compensation rate of

$275.00/$206.00.  Medical expenses (until January 29, 2004) have been paid.

The claimant contends she remains symptomatic and wishes to pursue medical treatment

with Dr. Hart for the compensable back injury.

Respondents contend Dr. Hart’s treatment is not reasonable and necessary or related to the

compensable injury.  The claimant’s present symptoms result from a preexisting condition.
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The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The claimant, age 40 (D.O.B. January 20, 1965) has a high school education.  Her health

history includes cervical fusion surgery performed by Dr. P.B. Simpson in 1993,   and a motor

vehicle accident in 1996 resulting in conservative treatment for her neck, back, shoulders and left

leg.  She was involved in another motor vehicle accident in 2002 and was treated by Drs. Cathey and

Hart for neck pain.

The claimant testified she fell on June 5, 2001 injuring her back and left knee and came under

the care of Drs. Maxwell, Lytle and Grubbs.  She continued working until the MVA in August 2002

but returned to her regular duties in October 2002.

The claimant was granted a change of physician to Dr. Hart but she didn’t find his treatment

beneficial.  Dr. Hart referred the claimant to Dr. Harry Akin who performed surgery, however, his

records were not provided in the exhibit packet.  His diagnosis and recommendations are unknown.

It is impossible to make a specific finding of fact about Dr. Akin’s treatment without additional

information.

The claimant testified she remains symptomatic with low back and left leg pain and needs

continuing medical treatment.

MEDICAL EVIDENCE

Dr. P. B. Simpson diagnosed the claimant with a lumbar strain in May, 1996, based on an

MRI scan showing some degenerative changes at L3-4 and minimal bulging at L4-5.  There was no

evidence of herniation despite the claimant’s complaints of bilateral leg pain, worse on the left

following a MVA.  She was treated conservatively and released with no work restrictions or

permanent impairment.

There is no evidence the claimant was treated for her back or legs or missed time from work

because of her back or legs for the next five years.
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After the compensable injury in June, 2001, Dr. Maxwell referred the claimant to Dr. Lytle.

Dr. Lytle’s report of November 29, 2001 indicates the claimant complained of pain in her left hip,

leg, knee and shoulder after she slipped in water, causing her to hit her head against a wall and fall

on her left side.  Dr. Lytle diagnosed a contusion to the knee and leg with muscle weakness.  He

prescribed medication and physical therapy and advised that she could continue working at full duty.

Despite her continued complaints (back and leg pain with spasm), Dr. Lytle released her on January

14, 2002.  He did not see her again until a year later on January 6, 2003.  This time Dr. Lytle referred

to a December (instead of June) 2001 injury, but that appears to be a mistake.  The claimant

complained of bilateral leg pain and Dr. Lytle prescribed exercise for her complaints of right leg and

knee pain with spasm and weakness and left thigh pain with tightness and spasm.

The claimant returned to Dr. Lytle in October, 2003 with complaints of left leg numbness and

pain in her back and left leg.  She was still working but receiving treatments (including injections)

from Dr. Simon, her general practitioner, although his records were not in the exhibit packet.  Dr.

Lytle’s diagnosis was, “back pain and leg pain – etiology not understood.”

An MRI scan conducted October 14, 2003 was interpreted as showing degenerative changes

at L3-L4, with no evidence of herniation.

A Functional Capacity Evaluation (FCE) performed in March 2004 was regarded as

unreliable and the claimant refused to complete the test due to her pain.  At page 5 of the FCE, the

claimant mentioned she had not worked since November, 2003.  She complained of neck and

shoulder pain from the August 2002 MVA and left leg pain from the June 2001 compensable injury.

Dr. Lytle reviewed the FCE and opined the claimant could return to work with no limitations.

Dr. Thomas Hart examined the claimant in January 2004.  He opined that the claimant’s

medical condition had not been adequately investigated.  Based on a discography and CT scan, Dr.

Hart diagnosed three levels of intervertebral disc disruption at L3-4, L4-5, and L5-S1 consistent with

the claimant’s symptoms and history of injury.  He recommended a percutaneous discectomy and

referred her to orthopaedic surgeon, Dr. Ken Martin for evaluation of her left knee.
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Based on an MRI scan, Dr. Martin diagnosed “post traumatic patella chondrosis with a plica

syndrome and maltracking.”  Dr. Martin injected the knee and recommended physical therapy.  His

physical exam revealed swelling and crepitance.  The MRI scan confirmed soft tissue contusion.

Additional medical records from Drs. Cathey and Hart were provided which show the

claimant was treated for only neck pain after the 2002 MVA.  There is no evidence the claimant

injured her low back, leg or knee in the MVA.

FINDINGS AND CONCLUSIONS

Employers must promptly provide medical services which are reasonably necessary for

treatment of compensable injuries.  Ark. Code Ann. §11-9-508(a).  However, injured employees

have the burden of proving by a preponderance of the evidence that medical treatment is reasonably

necessary for treatment of the compensable injury.  Norma Beatty v. Ben Pearson, Inc., Full Workers'

Compensation Commission, February 17, 1989 (Claim No. D612291).  What constitutes reasonable

and necessary medical treatment is a fact question for the Commission, and the resolution of this

issue depends upon the sufficiency of the evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996).  In assessing whether a given medical procedure is reasonably necessary for

treatment of the compensable injury, it is necessary to analyze both the proposed procedure and the

condition it is sought to remedy.  Deborah Jones v. Seba, Inc., Full Workers' Compensation

Commission, December 13, 1989 (Claim No. D511255).

Resolution of conflicting medical evidence is a question of fact for the Commission.  Polk

Co. v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).  Three physicians, Drs. Hart, Martin and

Akin disagree with Dr. Lytle’s assessment.  Drs. Hart, Martin and Akin feel the claimant is in need

of continuing medical treatment.

The evidence of record shows the claimant sustained a compensable low back and left leg

injury.  The company physician, Dr. Lytle, did not perform a lumbar MRI scan until October 2003,

almost 2-1/2 years after the accident.  Although Dr. Lytle dismissed the claimant’s complaints of

pain as exaggerated, the claimant was motivated enough to continue working at full duty and pay for
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her own testing with Dr. Hart to validate her complaints of pain.

Dr. Hart has provided objective evidence of disc derangement while Dr. Martin has found

objective evidence of knee problems to substantiate the claimant’s complaints of pain.

Accordingly, I find the claimant’s injury was not adequately investigated, and additional

medical treatment is reasonable and necessary in an attempt to diagnose and treat the claimant’s

symptoms which were caused by the compensable injury.

There is no medical evidence in the record to support the respondents’ contention that the

claimant’s present back and knee symptoms are related to MVAs in 1996 or 2002.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on June 5, 2001 at which time the claimant sustained
compensable injuries to her back and left knee at a
compensation rate of $275.00/$206.00.  Medical
expenses (until January 29, 2004) have been paid.

2. The claimant has proven by a preponderance of the
evidence of record that additional medical treatment
is reasonable and necessary to address the symptoms
caused by the compensable injury.

3. Respondents are directed to pay medical expenses
within thirty days of receipt pursuant to Rule 30.

4. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.
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§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                       
ELIZABETH W. HOGAN
Administrative Law Judge


