
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F406692

TED L. FIEBER, EMPLOYEE CLAIMANT

BLYTHEVILLE COUNTRY CLUB,
INC., EMPLOYER RESPONDENT

AIG CLAIM SERVICES,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED MARCH 2, 2005

Hearing before Chief Administrative Law Judge David Greenbaum on February 4,
2005, at Osceola, Mississippi County, Arkansas.

Claimant appeared pro se.

Respondents represented by Ms. Melissa Ross, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted February 4, 2005, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on January 12, 2005,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order subject to amendments concerning their

respective contentions.  A copy of the Prehearing Order was marked “Commission’s

Exhibit 1" and made a part of the record without objection.

It was stipulated that the employment relationship existed at all relevant



-2-

times, including June 15, 2004; that claimant’s average weekly wage was $354.00,

entitling him to compensation rates of $236.00 per week for temporary total

disability and $177.00 per week for permanent partial disability in the event his claim

was found compensable; and that respondents have controverted the claim in its

entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that he sustained a compensable injury to

his low back as the result of a specific incident identifiable in time and place of

occurrence on June 15, 2004; that respondents should be held responsible to pay

or reimburse him for his out of pocket medical expenses in the amount of

$1,608.00; that he was entitled to approximately twelve (12) weeks of temporary

total disability, while acknowledging that he did not sustain any permanent disability.

At the hearing, the claimant maintained that he was able to return to work by the

middle of September, 2004.  The record reflects that the claimant returned to gainful

employment for a different employer on or about November 1, 2004.  (Tr.6, 27-28)

The respondents contended that the claimant did not sustain a compensable

injury on June 15, 2004, maintaining that no specific incident occurred on said date

and that the claimant could not prove a gradual onset back injury.  Subsequent to

the prehearing conference, respondents amended its contentions, maintaining that
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there were no objective findings to support a work-related injury, and, further,

maintaining that the medical documentation did not support entitlement to

temporary total disability.

The claimant testified in his own behalf.  Ted Bullard and Jaime Callender

were called as witnesses for the respondents.  The record is composed solely of the

transcript of the February 4, 2005, hearing which included some documentary

evidence.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. On or about June 15, 2004, the claimant sustained a low back injury which

arose out of and during the course of his employment which has been

confirmed by medical evidence supported by objective findings and which

was caused by a specific incident identifiable in time and place of

occurrence.
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4. Respondents are responsible for reasonably necessary medical treatment,

including diagnostic testing related to claimant’s compensable injury.

5. The claimant’s healing period ended on or before September 15, 2004.  The

claimant has shown, by a preponderance of the evidence, that he is entitled

to temporary total disability beginning June 22, 2004, when he first obtained

medical treatment and continuing through August 13, 2004, when an MRI of

the lumbar spine confirmed no evidence of disc protrusion.  

6. Respondents have controverted this claim in its entirety.

DISCUSSION

The claimant, Ted L. Fieber, is forty-five (45) years old.  The claimant has a

high school education, as well as more than two (2) years of college.  In addition,

the claimant obtained vocational training, specifically, in the boiler makers union

apprenticeship and as a welder.  The claimant began working for the respondent,

Blytheville Country Club, in January, 2004, primarily maintaining equipment as well

as taking care of the club’s golf course.  The claimant’s description of the injury, as

well as its report to his supervisor, Ted Bullard, is set out below:

Q     Okay.  Now, you claim that you sustained an injury as a result of a specific
incident that occurred on or about June the 15th of 2004.  How did that injury occur?
What were you doing, how did the injury occur, and what kind of injury did you
sustain?

A     I was trimming trees on the golf course and had been doing it for two weeks.
I don’t know if it was just repetition or what it might have been.  I bent over – I mean,
some of the tree branches were huge, but for the most part everything was going
well.  I stood up and turned wrong or did something, and it just dropped me like a
rock right there.
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Q     Well, I understand, but you claim that –

A     I was – the motion was just turning and lifting.

Q     So you were basically twisting and lifting.  What were you lifting when you felt
this pain?

A     Just small tree branches.

Q     Okay.  And were did that – where did you experience that pain as a result of
that specific event that you are describing?

A     It was in my right hip.

Q     Right hip?

A     The lower right.

Q     And did you continue to perform your job that day –

A     Yes, sir.

Q     – or was this pain such that you had to quit work and report it immediately?

A     I continued to work.  That’s just the way I’ve been taught.

Q     All right.  And what time of the day did this occur?

A     This occurred about 9:00, 10:00 o’clock in the morning.

Q     And did you complete your day that day?

A     Yes, sir.

Q     Was there anybody working with you when this incident occurred?

A     No, sir.

Q     When did you first report your physical problems to somebody in management
or your supervisor?

A     It was probably around noon that day, lunchtime.
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Q     Okay.  The same day?

A     Yes, sir.

Q     And who did you report it to?

A     It was Ted and other people.

Q     I don’t know Ted, so you are going to have to for the record –

A     Mr. Bullard.

Q     Ted Bullard?

A     Yes, sir.

Q     And what did you tell Mr. Bullard when you saw him at lunchtime?

A     I told him that I had either pulled a muscle or pulled something bad.  I didn’t
know what it was and it was just hurting.  We was just talking about it.

Q     Well, I mean, was he aware that the complaint you were making, that you had
pulled something, was related to a work-related activity?  I mean, did you tell him
what you were doing when you pulled the muscle?

A     Yeah.  Oh, yeah, he knew what I was doing, but myself, I couldn’t believe that
picking up the tree branches and that would cause something like that.

Q     Okay.  And what did he say to you when you told him that you had pulled a
muscle?

A     Nothing really.  Like I say, it was casual conversation.  Muscles are muscles,
and when you work out there, you get stiff and sore, and you go home and take
care of it.

Q     So I take it there was no incident report filled out at that time?

A     No, sir.

Q     And how long did you continue working?

A     The rest of that week.
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Q     Well, what day –

A     That was on a Wednesday, so it would have been Friday, and then I went back
to work on Monday.

Q     Well, what was your physical condition on Thursday and Friday?

A     A lot of pain.  I was in extreme pain.

Q     Well, was your condition the same, better, or worse on Thursday as compared
to Wednesday?

A     Worse.

Q     Did you report your physical problems to anybody else on Thursday or Friday?

A     Yeah, we talked about it.

Q     When you say we –

A     I’m sorry.  Me and Ted had talked about it.

Q     And what did you tell him?

A     I told him – I asked him – I didn’t know if it was in my hip or a muscle, what it
might be.  Then I asked Ted if there were any chiropractors in town and he
mentioned Dr. Lazenby, who he uses.  (Tr.14-17)

The claimant was initially examined and evaluated by Dr. Lazenby on June

22, 2004.  Dr. Lazenby took some plain x-rays, as well as performed a physical

examination which revealed moderate lumbar muscle spasms on the right side.  Dr.

Lazenby’s initial diagnosis was possible HNP of the lumbar spine, with swelling and

spasms.  Dr. Lazenby issued a disability certificate finding the claimant to be totally

disabled.  He instructed the claimant to avoid any physical activity until a MRI could

be performed to determine the nature and extent of claimant’s injury.  (Cl. Ex. A,
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pp.3, 8)

The record reflects that the claimant’s last day of work for the employer was

June 21, 2004.  After seeing Dr. Lazenby, the claimant took his off-work slip to

Jaime Callender, the office manager at the country club, at which time he filled out

a formal report of injury relating the injury to picking up tree limbs on June 15, 2004.

The claimant advised Ms. Callender that the doctor had recommended a MRI.  Ms.

Callender pointed out that this was the first incident report that she had ever filled

out and that she followed the instructions of the insurance adjustor, Mr. Carroll, who

subsequently denied the claim.  Ms. Callender was unaware as to why the claim

was denied; however, it appears that Mr. Carroll was provided with the medical

reports from Dr. Lazenby which confirmed objective medical findings of injury.

(Tr.52-57)(Cl. Ex. A, p.1)

Ted Bullard, the claimant’s supervisor, was called as a witness by the

respondents.  Mr. Bullard did not dispute the claimant reporting injuring his back or

making complaints of back pain on or about June 15, 2004.  However, Mr. Bullard

stated that the first time that he was aware the claimant was relating his injury to a

specific incident of picking up limbs was on Monday, June 21, 2004, which

happened to be the last day that the claimant worked and the day before the

claimant was examined by Dr. Lazenby.  (Tr.40-41)

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following
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requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

vs. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

I found the claimant to be a credible witness.  His testimony was consistent,

plausible, supported by medical evidence, and corroborated by the history obtained

from the employer.  I did not find his failure to report a specific incident on the day

of its occurrence to be critical because the claimant continued working despite his

admitted complaints to his immediate supervisor.  The claimant has satisfied each

and every element necessary to establish compensability.  

Compensability having been established, the only remaining issue concerns

the claimant’s entitlement to temporary total disability.

Temporary total disability is determined by the extent to which a

compensable injury has affected a claimant’s ability to earn a livelihood.  It is that
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period in which an employee is within the healing period and totally incapacitated

to earn wages.  Arkansas State Highway Dept. vs. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981); J.A. Riggs Tractor Co. vs. Etzlkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990); Stafford vs. Arkmo Lumber Co., 54 Ark. App. 286, 925 S.W.2d

170 (1996).  The healing period is that period for healing of an injury resulting from

an accident.  Ark. Code Ann. §11-9-102(12) (Repl. 2002).  The healing period

continues until the employee is as far restored as the permanent character of the

injury will permit, and if the underlying condition causing the disability has become

stable and if nothing further in the way of treatment will improve that condition, the

healing period has ended.  Harvest Foods vs. Washam, 52 Ark. App. 72, 914

S.W.2d 776 (1996); Carroll General Hospital vs. Green, 54 Ark. App. 102, 923

S.W.2d 878 (1996).  The persistence of pain may not of itself prevent a finding that

the healing period is over, provided that the underlying condition has stabilized.

Mad Butcher vs. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

injury.  The Commission may consider the claimant's physical capabilities and

evaluate her ability to engage in any gainful employment.  The claimant bears the

burden of proving both that she remains within her healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other employment.

see, Palazolo vs.Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).
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At the conclusion of the hearing, it was my initial inclination that the claimant

had failed to prove entitlement to temporary total disability.  However, upon a closer

review of the medical evidence, I find that the claimant is entitled to temporary total

disability benefits from the date that he first saw Dr. Lazenby and was taken off work

and continuing until such time that the claimant was able to undergo a MRI which

revealed that the claimant had sustained a lumbar strain/sprain which had resolved

itself with rest and time off work.  (Cl. Ex. A, p.8)(Resp. Ex. A, p.2)

Although it is possible that the claimant’s healing period may have been

reduced with proper medical treatment, respondents frustrated the claimant’s need

for medical treatment by controverting the claim in its entirety.  Dr. Lazenby clearly

indicated that the claimant should not return to any physical activity until after a MRI

was performed.  The claimant was required to utilize his personal resources in order

to obtain a diagnostic test recommended on June 22, 2004.  Accordingly,

respondents should be held responsible for temporary total disability through said

date.

AWARD

Respondent, AIG Claim Services, is hereby directed and ordered to

reimburse, to the claimant, all out of pocket medical expenses, including, but not

limited to diagnostic studies.  

Respondents are further directed and ordered to pay, to the claimant,

temporary total disability benefits at the rate of $236.00 per week beginning June
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22, 2004, and continuing through August 13, 2004.

All benefits having accrued, respondents are to pay same in lump sum and

without discount.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                             

Chief Administrative Law Judge             


