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ISSUES

This case was submitted on the record in lieu of a full hearing to determine the claimant’s

entitlement to continuing medical treatment and payment of expenses, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury pursuant to Ark. Code

Ann. §11-9-102.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code. Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on December 15, 2003

at which time the claimant sustained a back injury.  The claim was initially accepted as compensable

and the respondents paid for his treatment with general practitioners at Concentra.  The claimant

received a change of physicians to Dr. Prychodko in an order dated February 11, 2004 from the

Medical Cost Containment Division.  His initial visit was paid before this claim was controverted.

The claimant contends he remains symptomatic and in need of continuing medical treatment.

Specifically, he desires to undergo the MRI scan recommended by Dr. Prychodko which the

respondents denied.  The claimant seeks payment of medical expenses and attorney’s fees.
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The respondents contend the claimant was treated and released by Concentra with no work

restrictions.  The claim is now controverted based on a lack of objective medical findings.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and attached exhibits along with the deposition of the claimant,

incorporated by reference.  

The claimant, age 61 (D.O.B. July 31, 1943), has work experience as a truck driver and cab

dispatcher.  He worked for the pharmacy division of the respondent-employer as a courier, delivering

medication to nursing homes all over the state.  His shift began at 5:00 p.m. and ended early in the

morning when he returned from his trip.  The claimant’s health history includes high blood pressure,

a heart attack in 2001, and a stroke on August 6, 2004.

On December 15, 2003, the claimant was lifting an IV pump (weighing 15-17 lbs.), when he

felt a pinch in his back.  After his drive home (about 25 miles) he had to crawl to his front door due

to the pain in his back and legs.  The next morning he reported the incident to his supervisor and

went to the emergency room on the 17th.  He was then directed to the company physician, Dr. Warren

and missed three to four weeks of work.  He found Dr. Warren’s treatment ineffective.  He then saw

Dr. Prychodko in March, 2004 before the respondents controverted the claim.

The claimant is also being treated by Dr. Burba for his stroke.  The doctor has prescribed pain

medication which helps the claimant’s back.  The claimant has applied for Social Security Disability

and some benefits have been paid by his group health carrier (name and address unknown).

MEDICAL EVIDENCE

No curriculum vitaes were provided, but both Dr. Warren and Dr. Prychodko appear to be

general practitioners.  Both Dr. Warren and Dr. Prychodko diagnosed the claimant with a lumbar

strain.

Dr. Warren diagnosed a lumbar sprain in a report dated December 15, 2003 based on a

normal physical examination (with positive Waddell’s testing indicative of symptom magnification)
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and a normal EMG/NCV study of the lower extremities.  Dr. Warren prescribed home exercises and

released the claimant to return to work.  The Waddell’s testing and negative EMG/NCV study

certainly call into question the claimant’s credibility and thereby the extent of any injury.

The claimant received a change of physician to Dr. Prychodko on May 27, 2004.  The doctor

prescribed medication, physical therapy, x-rays, an MRI scan, and work restrictions based on the

claimant’s complaints of back and left leg pain.  The carrier denied Dr. Prychodko’s request for an

MRI scan and controverted the claim.  

Dr. Prychodko’s physical exam noted tenderness around the injection sites along the

paravertebral musculature.  Tenderness was also noted at the left sacroiliac.  However, a finding of

“tenderness” is not considered an objective medical finding.  Kimbrell v. Arkansas Department of

Health, 66 Ark. App. 245, 989 S.W.2d 570 (1999).  A positive Gillette’s test suggested mobility

dysfunctioning and flexion tests were positive for pain in the legs.  However, these findings seem

to conflict with the negative EMG/NCV test results.   Dr. Prychodko diagnosed acute lumbar strain

with radiculopathy and sacroiliac joint dysfunction.  X-rays of the lumbar spine and pelvis showed

degenerative changes (multilevel osteophyte formation, mild sacralization at L5, narrowing of the

left hip joint with overgrowth of the acetabulum).

FINDINGS AND CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability
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3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In the case at bar, the only objective finding is multilevel degenerative changes in the lumbar

spine, a chronic condition which does not confirm an acute injury or a change in his preexisting

condition.  Therefore, I find the claimant has failed to establish a back injury supported by objective

medical findings.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on December 15, 2003.

2. The claimant has failed to prove by a preponderance
of the credible evidence that he sustained a
compensable injury, caused by a specific incident,
arising out of and in the course of his employment
which produced physical bodily harm, supported by
objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-
9-102.

3. The respondents have paid all appropriate benefits and
expenses.

This claim for additional medical treatment is hereby denied and dismissed.

IT IS SO ORDERED.

                                                                           
ELIZABETH W. HOGAN
Administrative Law Judge


