
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F502207

CELESTINE N. EKE, EMPLOYEE              CLAIMANT

QUALITY SECURITY SERVICES, EMPLOYER         RESPONDENT

TRAVELERS INSURANCE CO., CARRIER         RESPONDENT

OPINION FILED AUGUST 3, 2005

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on July 18, 2005, at
Little Rock, Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE ROBERT H. MONTGOMERY, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s

entitlement to workers’ compensation benefits.

On June 14, 2005, a pre-hearing conference was conducted in this claim, from which a

Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations entered

by the parties, the issues to addressed during the course of the hearing, and the parties’

contentions relative to the issues.  The Pre-hearing Order is herein designated a part of the record

as Commission Exhibit #1.  The testimony of Celestine Eke, the claimant, coupled with medical

reports and other documents comprise the record in this claim.

DISCUSSION
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Celestine Ndukwe Eke, the claimant, with a date of birth of December 9, 1948, has a

bachelor’s degree in business administration from Philander Smith College, in Little Rock,

Arkansas.  Claimant commenced his employment with respondent in April 2004, as a security

officer, and continued in that employment until November 2004.

In describing his job duties and responsibilities during his employment with respondents,

claimant’s testimony reflects:

I was a Security Officer for some high-rise buildings here, 
but when they didn’t have much work, they sent me out to a car
wash here in Little Rock. (T. 6).

The basis for the present claim of the grows out of his assignment at the car wash.  Claimant

worked the afternoon shift, 5:00 p.m.- 11:00 p.m., while assigned to the car wash.  Claimant’s

testimony reflects that November 12, 2004, was the first day that he worked at the car wash.  

Claimant was assigned job duties at the Splash Car Wash on Asher Avenue, in Little Rock.  In

describing his job responsibilities, claimant testified:

Okay - my boss told me that my job - my initial job is to
make sure that the people on the property were not vandalizing the 
coin machines there.  But, he did not tell me - he also told me that 
the entire area of the car wash was my area - to be sure that there was
no problem.  The only thing he told me was that if I had any suspicions
of any kind of activity, I should call the police.(T. 15).

Claimant’s testimony reflects that it was his responsibility to patrol and walk around the

premises.  Claimant noted that the car was equipped with both self-service booths and an

automatic booth, where the customer did not have to get out of his vehicle to have his car

washed.  Further, claimant testified that there were posting directing patrons to turn down the

volume on their radios, and that a part of his job responsibilities included making sure there was
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no loud noise or illegal activity taking place on the premises.  As an aside, claimant noted that

two of the three days that he worked at the car wash he called the police there because “they were

shooting out there”. (T. 17).  

Regarding the length of time that he was exposed to loud noise from the radios of

customers at the car wash while discharging duties at the car wash, claimant testified that the

same could be from an hour to two hours depending on the age, grade of people, and caliber of

people in the car wash.  Yes, claimant’s testimony also reflects:

Some of them hung out there, and they’re not supposed to
be there, really.  If people pull into the car wash, I give them ten 
minutes to wash their cars.  If they’re loitering, I’d tell them to move,
if you’re not washing your car.  That was my job.  You know, nobody
was allowed to stay there for linger than 30 minutes if you are not 
vacuuming or washing your car. 

*            *           *

To tell you the actual truth, people wash their cars in the stall,
then they move out of the stall to dry their cars.  Some of them war very 
uncooperative, so they turn their music loud; to, my job is to go down
and tell them, you know, their music’s still loud, cause that business -
Asher is a busy street, so what I want to do is control their noise in the
car wash so that when the users, like myself, or whatever.  So, I did that
several times.  (T. 18-19).

Claimant acknowledged that during the time that he worked at the car wash he did not have any

sort of physical injury where he fell or was knocked down.

In explaining the basis for his injury, claimant testified:

Okay - on that particular day, Sir, I note to you that it was

extremely bitter cold and first of all, I noticed that after I worked

that day, I had, like, in my ear was hurting so bad and I thought it 
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was frostbite. (T. 7).

Claimant explained that both of his ears were impacted by the cold weather:

Yeah, but my right ear was the most, you know, the one
that was really bothering me, you know, and I told my supervisor 
that it was too cold and I was going to get a skull cap to put on
my head the next day.  So, the next day I worked the same hours.
Those days, the temperature was so low - like down to 35 degrees
- I found out later, when I went to get the publication - the newspaper
about the temperature of that particular day, so, I noted that if I 
stayed out there in the cold for six hours, you know, that was probably
the reason why I was feeling the pain in my ear.  And then I finished
my week that week.  I finished the two days left that week, but I was
still complaining about the pain in my ear.  Then I started feeling 
pain in my left ear, you know, so that weekend was gone.  That week, 
from the day that I got off from work Sunday night til the following
week, you know, they had called me, if I could go in to that post, and
I told them I was sick then and I told my boss that I would like him to
put me in an inside building, you know, since it’s too cold now and I
don’t feel too good about going back there, so I was pulled off of that
post.  And I kept complaining about my ears hurting, cause I started 
having fevers and headaches, you know, very excruciating pain inside
my ear, that it didn’t let med stand up.  I couldn’t stand up - I had to lay 
down all the time, so I called my boss and told him, I said I think I’ll
 my uniform in because the way my health is telling me, I cannot do this
in the cold.  And I also have high blood pressure, you know, that’s a
pre-existing problem that I had.  So, he said, well, you know, you can
go, take care of yourself, and when you get better, you know, come back
- we’ll re-hire you.  He told me that - he promised that he would re-hire
me, and I thanked him for that, but, you know, since then - today when 
I’m here with you, Your Honor, I’ve been very very ill. (T. 7-9).

Claimant asserts that since November 2004 he had not been physically able to work due to the

exposure to the severe cold while performing his job duties.  Claimant noted that beginning July

2005, he started feeling a little better, and that while the pain has gone he continues to have a

hearing problem with his right ear.   
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Regarding medical treatment for his complaints attributable to the exposure to the severe

cold, claimant’s testimony reflects that he was already going to the Internal Medicine Clinic of

UAMS for his high blood pressure, and after relaying to his doctor his complaints regarding his

ears he was referred to the ENT Clinic.  Claimant maintains that because he did not have

insurance he was directed to apply for medical assistance by personnel at the ENT Clinic in order

to have access to a specialist.  At the time of the hearing claimant testified that he has a

scheduled August 2005, appointment relative to his medical assistance.  Claimant’s testimony

reflects that to date he has been seen by interns relative to his hearing problem and pain.

Claimant attributes a loss of hearing in his right ear, problems with his equilibrium,

earaches and fever as a residuals of his exposure to the cold weather while discharging

employment duties for respondents in November 2004.  Claimant’s testimony reflects:

. . .  From November til about December, January, I was in
serious pain.  Then, from February to about March, I was in, 
you know, mid-sized kind of pain.  I can say on the scale of ten
to - zero to ten, I’d say about six or seven.  I was dizzy for a lot
of times in those months, especially when I’d get up from my
bed, you know, I’d feel good, I’d say, well, I’m going to walk - 
feeling this way.  Still, I don’t do anything strenuous cause I didn’t 
want to jeopardize my health. (T. 12).

Claimant’s testimony reflects that prior to November 2004, he was able to discharge his

employment duties for respondents without difficulty.   Claimant confirmed that his medical

treatment at the Internal Medicine Clinic of UAMS prior to November 2004, was for

hypertension. 

Claimant described the temperature during the three days that he discharged employment

duties at the car wash as “bitter cold”, at 35 degrees.  In describing the effects of the cold weather
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on his ears, claimant testified:

If I could describe that - I don’t know if I called it frostbite,
but I noticed the outside - the outside membrane on my ear was like
it had pepper on it.  It was not and red - painful.(T. 21).

Claimant acknowledged that the exhibit he furnished, a page out of the  newspaper,  forecasted

the weather for Friday, November 12, 2004, for lows in the mid 30's and  highs in the low 50's. 

The document further reflects lows in the mid 30's and highs of mid 50's for Saturday, and lows

of upper 30's to lower 40's for Sunday.  An hourly reading from the exhibit furnished by the

claimant of the newspaper, Arkansas Democratic Gazette, reflects the temperature in Little Rock

as of 5:00 p.m. on Friday, November 12, 2004, at 54 degrees, and 53 degrees at 6:00 p.m. (CX.

#2).

Claimant acknowledged that before he felt sick in November 2004, he experienced

headaches and dizziness.  In explaining when he begin to feel better in June 2005, claimant’s

testimony reflects:

My ear problem has disappeared.  My inner ear pain is gone.
I told my doctor that, too.  And they looked into it with one of their
instruments and said it was cleared.  You had a fungus - they told me
I developed a fungus but, you know, they gave me medications for that.
It’s clear right now. (T. 27).

The medical in the record reflects that claimant was seen at UAMS on February 7, 2005

with complaints of ear pain and headaches which he relayed having since November 2004. (CX.

#1, p. 2).  A medical report of UAMS generated during a visit by the claimant reflects the reason

for the visit was “right earache”.    The report further reflects:

R ear pain following prolonged exposure to cold weather. + subjective 
fever.  Pt has been experiencing difficulty with equilibrium and
balance since ear began aching.  No discharge. +fullness.(CX. #1, p. 3)
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After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On November 12, 2004, the relationship of employee-employer-carrier existed 

among the parties.

3. On November 12, 2004, the claimant earned wages sufficient to entitle him to 

weekly compensation benefits of $65.00, for temporary total/permanent partial disability.

4. On November 12, 2004, the claimant did not sustain an injury arising out of and 

in the course of his employment.

CONCLUSIONS

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.  In order to prove a

compensable injury as a result of a specific incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance of the evidence: an injury arising out

of and in the course of employment; that the injury caused internal or external harm to the body

which required medical services or resulted in disability or death; medical evidence supported by

objective findings, as defined in Ark. Code Ann. § 11-9-102 (16), establishing the injury; and

that the injury was caused by a specific incident and identifiable by time and place of occurrence.

Ark. Code Ann. § 11-9-102 (4) (A) (i).  If the claimant fails to establish by a preponderance of
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the evidence any of the requirements for establishing the compensability of the claim,

compensation must be denied. Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

In the instant claim, claimant does not assert a specific incident as the basis for his claim

for workers’ compensation benefits, but rather exposure to severe cold weather over the course of

three (3) six-hour shifts from November 12, 2004 through November 14, 2004.  Ark. Code Ann.

§ 11-9-102 (4) (A) (ii) defines a compensable injury as:

An injury causing internal or external physical harm to the body and
arising our of and in the course of employment if it is not caused by a
specific incident or is not identifiable by time and place of occurrence, 
if the injury is:
(a) Caused by rapid repetitive motion. . . . 

(b) A back injury which is not caused by a specific incident . . . .

(c) Hearing loss which is not caused by a specific incident . . .

Claimant asserts that as a result of his exposure to severe cold weather during three

consecutive days of working a six hour shift, he experienced headaches, earaches, fever,

problems with his equilibrium.  Claimant also asserts that he has experienced some hearing loss

in his right ear as a result of the afore.  The nature of the claimant’s complaint is not one which

falls within the definition of a compensable injury pursuant to Ark. Code Ann. § 11-9-102 (4)

(A) (i) or (ii).

While the claimant’s description of his symptoms may warrant an examination of Ark.

Code Ann. § 11-9-114, the evidence establishing compensability is wanting.  Ark. Code Ann. §

11-9-114, Heart or lung injury or illness, provides:

(a)   A cardiovascular, coronary, pulmonary, respiratory, or
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cerebrovascular accident or myocardial infarction causing injury,
illness, or death is a compensable injury only if, in relation to other
factors contributing to the physical harm, an accident is the major
cause of the physical harm.

(b) (1) An injury or disease included in subsection (a) of this
section shall not be deemed to be a compensable injury unless it is 
shown that the exertion of the work necessary to precipitate the disability
or death was extraordinary and unusual in comparison to the employee’s
usual work in the course of the employee’s regular employment or,
alternately, that some unusual and unpredicted incident occurred which
is found to have been the major cause of the physical harm.

(2)   Stress, physical or mental, shall not be considered in 
determining whether the employee or claimant has met his or her
burden of proof.

Claimant suffered from hypertension prior to November 2004, and was receiving medical

treatment relative to same.  The evidence in the record reflects that the temperature during the

period claimant asserts that he was exposed to “bitterly cold” weather ranged from the mid 30's

to mid to low 50's.  The claimant has failed to sustain his burden of proof by a preponderance of

the evidence that he sustained an injury arising out of and in the course of his employment with

respondents in November 2004.  This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

__________________________________________
Andrew L. Blood, Administrative Law Judge

  
 

   


