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Claimant represented by Mr. Ben Rice, Attorney at Law, Jacksonville, Arkansas.
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A hearing was held on October 6, 2004, to determine the compensability of

claimant’s alleged low back injury.

The parties stipulated to the existence of the employee-employer relationship

on July 16, 2001, at which time claimant sustained compensable injuries to her right

ankle and knee, for which benefits have been paid.  It was further stipulated that the

claimant’s earnings were sufficient to entitle her to weekly indemnity benefits in the

amount of $139.00.
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Claimant contends that in addition to her accepted, compensable right ankle

and knee injuries, she sustained injuries to her low back, as well as her right lower

extremity on July 16, 2001.  Claimant contends that she is entitled to a 15 percent

whole body physical impairment rating, as well as attendant medical benefits, specific

periods of temporary total disability indemnity benefits, and attorney’s fees. Claimant

reserves the issue of wage loss.  

Respondents controvert any benefits claimed as a result of a low back injury.

Respondents contend that claimant did not sustain injuries to her low back arising out

of and during the course and scope of her employment on July 16, 2001, and

controvert that claim in its entirety.  Respondents further assert that claimant failed

to give proper notice of an alleged low back injury.

STATEMENT OF THE CASE

Claimant testified that she was working for respondent-employer, a temporary

agency called Express Personnel, at Leisure Arts in Little Rock and had been working

there for approximately eight months at the time she sustained injuries on July 16,

2001.  On that date, claimant testified that while carrying an armload of books, she

tripped on a mat and suffered injuries.  Claimant maintains that she immediately

reported the incident to her supervisor at Leisure Arts, Sheila Harris, and to the

supervisor’s supervisor at Leisure Arts, Lionel; she asserts that she also reported it to

a representative of respondent-employer, Brandy, at the plant that same day.  
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On July 20, 2001, claimant sought medical attention from her family doctor in

Conway, Dr. Rook, and received minimal treatment.  Claimant testified that sometime

in October or November of 2001, Dr. Rook gave her a walking boot, as she was still

experiencing pain.  The First Report of Injury document filed by respondents indicates

that claimant reported her July 16, 2001, injury to respondent-employer on October

10, 2001.  Claimant maintains that she reported it the day of the actual injury, but that

respondent-employer did not fill out the paperwork until October 10, 2001.

Claimant was then referred by respondents to Dr. Rosenzweig, who examined

her leg and her knee, as these were her chief complaints at that time; he ordered MRIs

of the lumbar spine, right knee, and right ankle, the results of which were normal.

Claimant was also seen by Dr. Rutherford; he ordered an EMG/Nerve Conduction

Study, which was normal.  Dr. Rosenzweig found claimant to be at maximum medical

improvement on February 11, 2002, and found her to be a candidate for 0 percent

permanent impairment as a result of her ankle and knee injuries.

On March 13, 2002, claimant was granted a one-time change of physician by

the Commission.  She was seen by Dr. Scott Bowen on April 30, 2002.  Dr. Bowen

noted her only complaints as “[r]ight ankle and leg pain.”  Dr. Bowen opined as

follows:

Impression:
1.  Sequellae of ankle sprain and mild right

patellofemoral syndrome.
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Plan:
1.  At this time, I concur with Dr. Rosenzweig and

cannot really place an impairment based on this.

2.  I recommend a continued home stretching and rehab

program on her own, weight reduction if possible.

Water-based exercises would help.

3.  She has tried numerous anti-inflammatories without

significant improvement.

4.  At this time, I have no further recommendations and

concur with the plan for her.     

[Emphasis added.]  Claimant was then released from treatment.

Claimant testified that she continued to have problems and went back to her

family physician.  He referred her to Dr. Oberlander, a neurologist, whom claimant

contends went further with testing than did the first three doctors who had only

examined claimant’s right ankle, knee, and leg.  Dr. Oberlander conducted an

NCS/EMG on June 5, 2002, noting on that date that claimant was experiencing pain

in the “right leg and low back region.”  Dr. Oberlander also reviewed an MRI of the

back, which did not show a herniated disc, but did show an annular tear in a disc.  Dr.

Oberlander then referred claimant to Dr. Russell for evaluation of continued pain and

radiculopathy.  

Dr. Russell first saw claimant on March 19, 2003, and his notes state that

claimant gives an approximate “three-year history of pain in her low back with

radiation into the lower extremity.”  Dr. Russell requested a discogram, which was

performed by Dr. Hart.  Surgery was eventually performed in August of 2003.  
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Dr. Russell gave claimant a 15 percent permanent partial disability rating and

said she was disabled.  Dr. Oberlander has given his opinion that the fall on July 16,

2001, was the direct cause of the problems claimant has experienced.  Dr. Hart opined

that claimant “does have legitimate back pain complaints” within a reasonable degree

of medical certainty; Dr. Hart further stated that he was giving this opinion based on

the claimant’s history as was told to him by her.    

Respondents point out that the medical records are devoid of any mention of

a lower back injury for many months after the alleged injury.  As noted above, the

first found mention of low back pain was in Dr. Oberlander’s report of June 5, 2002,

which noted that claimant complained of pain in the “low back region.”  Respondents

contend that Drs. Hart, Oberlander, and Russell are relying on a history as told by the

claimant that just does not pan out in the medical records for almost the entire first

year of her treatment.  Further, records indicate that there was no off-work status

associated with claimant’s low back problem until September 3, 2002.

Although Dr. Bowen notes that Dr. Rosenzweig had taken MRIs of claimant’s

lumbar spine, as well as her knee and ankle, claimant insists that no tests were initially

done on her low back because she only complained of immediate right knee and ankle

pain.  After claimant was released to return to work, she testified that she still had

problems, so she returned to her family doctor and this is when the tests on the low

back were first performed.  
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Claimant testified that she is still unable to work today.  She states that she

continues to have leg and back pain and that she trips a lot.  She testified that her leg

drags and that the back pain radiates down her right side and into her right leg.  She

testified that she cannot walk very far or bend easily; she cannot stand or sit for long

periods of time; she can only walk for about ten minutes before she starts tripping and

dragging her leg.  

Claimant admitted on cross-examination that she has had a previous workers’

compensation claim and is familiar with the process.  However, she did not fill out the

paperwork for this injury until three months after the alleged date of injury.  Claimant

testified that she was simply using her private health insurance until Dr. Rook ordered

a walking boot for her, which would have cost $800.00.  At that point, she testified

that she went to her supervisor and inquired about workers’ compensation.    

Medical records indicate that claimant has a history of bulging discs in her

back.  The records further reflect that claimant did not tell any doctor for at least

eleven months that she had any problems whatsoever with her lower back associated

with her compensable right knee and ankle injuries.  In fact, claimant told Dr.

Rosenzweig that she has “chronic back pain.”  

However, on September 3, 2002, Dr. Oberlander, while noting that her chief

complaint on that date was “pain in the right leg,” detected “clear spasm in the low

back region”; and, upon viewing a recent MRI of claimant’s low back, he found that
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it showed a right posterolateral annular tear at L4-5, “which,” he opined, “definitely

could account for her pain.”  He continued, “I believe that this was most likely

secondary to an accident back in July of 2001.”   

Claimant admits that she was first taken off work by a physician on September

30, 2002.  Claimant testified that she remained off work from that date until

November 8, 2002, when she sought and obtained employment with Wal-Mart.  She

contends that she worked at Wal-Mart until June 30, 2003, but had to quit because of

her back problem.  She asserts she remained off work until surgery was performed on

August 26, 2003, and that Dr. Russell stated she would reach maximum medical

improvement six months after the surgery.  Therefore, the periods of temporary total

disability indemnity benefits claimant is contending she is entitled to are from

September 30, 2002 through November 8, 2002, and from June 30, 2003, through

February 26, 2004. 

FINDING OF FACT

Claimant has failed to prove by a preponderance of the credible evidence that

she sustained a compensable low back injury arising out of and during the course and

scope of her employment on July 16, 2001, or that any work-related injury she may

have sustained was the major cause of her condition.
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DISCUSSION

In order to prove compensability of a claim, a claimant must prove by a

preponderance of the evidence that: (1) the injury arose out of and in the course of his

employment; (2) the injury caused internal or external physical harm to the body

which required medical services or resulted in disability or death; (3) the injury was

a major cause of the disability or need for treatment; and (4) the injury must be

established by medical evidence supported by objective findings.  See Ark Code Ann.

§ 11-9-102(4)(A)(ii)(a) and 11-9-102(4)(E)(ii); West v. Arkansas Electric Cooperative

Corp., CA 03-1450 (September 15, 2004); Crudup v. Regal Ware, Inc., 341 Ark. 804,

20 S.W.3d 900 (2000); Kildow v. Baldwin Piano, 333 Ark. 335, 969 S.W.2d 190

(1998).  In addition to satisfying the “major cause” requirement, however, a claimant

must also prove a causal connection between his employment and the injury.  Id. 

Causation remains an essential element to be proven by a claimant in order to

establish a claim of compensability. 

Objective findings are those that cannot come under the voluntary control of

the claimant.  Ark. Code Ann. § 11-9-102(16)(A)(I).  Medical opinions addressing

compensability must be stated within a reasonable degree of medical certainty.  Ark.

Code Ann. § 11-9-102(16)(B); Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72

S.W.3d 560 (2002).  Speculation and conjecture cannot substitute for credible

evidence.  Id.  Further, the Commission has the authority to accept or reject medical
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opinions, and its resolution of the medical evidence has the force and effect of a jury

verdict.  Jim Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607, 120 S.W.3d

160 (2003). 

Questions of credibility and the weight and sufficiency to be given evidence

are matters within the province of the Commission.  See Smith-Blair, Inc. v. Jones,

supra; Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 188, 975 S.W.2d 857 (1998).  The

Commission is not required to believe the testimony of the claimant or any other

witness, but may accept and translate into findings of fact only those portions of the

testimony it deems worthy of belief.  Smith-Blair, Inc. v. Jones, supra; Arnold v.

Tyson Foods, Inc., 64 Ark. App. 245, 983 S.W.2d 444 (1998).  Furthermore, it is well

established that it is within the Commission's province to weigh all the medical

evidence and to determine what is most credible.  Minnesota Mining & Mfg. v. Baker,

337 Ark. 94, 989 S.W.2d 151 (1999).  The Commission is entitled to review the basis

for a doctor's opinion in deciding the weight and credibility of the opinion and

medical evidence.  Smith-Blair, Inc. v. Jones, supra; Maverick Transp. v. Buzzard, 69

Ark. App. 128, 10 S.W.3d 467 (2000). 

In this case, claimant’s right ankle and knee injuries of July 16, 2001, were

accepted as compensable and benefits were paid.  No mention was ever made to the

numerous physicians claimant saw about low back pain until nearly one year after the

date of her knee and ankle injuries.  Although claimant contends that an MRI of her
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back was never obtained by Drs. Rosenzweig, Rutherford, or Bowen, Dr. Bowen’s

own notes refer to the MRI ordered by Dr. Rosenzweig of claimant’s “lumbar spine,

knee, and ankle.”  The MRI was normal, as was the EMG ordered by Dr. Rutherford.

Claimant was found to be at 0 percent impairment until almost one year after the

tripping incident.

While I agree with Dr. Hart that there is no doubt that claimant does, indeed,

have legitimate back problems, “within a reasonable degree of medical certainty,”

claimant has failed, in this examiner’s opinion, to causally link those back problems

to her July 16, 2001, injury, within a reasonable degree of medical certainty.  Dr. Hart

admitted that he was basing his opinion on the claimant’s history as was told to him

by her.  

Further, while the medical records reflect that Dr. Russell gave claimant a 15

percent permanent impairment rating, there is no opinion given by Dr. Russell as to

the etiology of the low back problems and whether her problems were, in fact,

causally-related to her July 16, 2001, compensable knee and ankle injuries.  

Dr. Oberlander is the only physician who opined that claimant’s back problems

could be related to the July 16, 2001, incident, and even his opinion seems

speculative.  He stated that the right posterolateral annular tear at L4-5 “definitely

could  account for her pain.  I believe that this was most likely secondary to an accident

back in July of 2001.”  The Arkansas Supreme Court has held that expert opinions
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based upon “could,” “may,” or “possibly” lack the definiteness required to meet the

claimant’s burden to prove causation pursuant to Ark. Code Ann. § 11-9-102(16)(B),

and amount to nothing more than a statement of theoretical possibility.  Crudup v.

Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000); Frances v. Gaylord Container

Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000).

Again, however, Dr. Oberlander was relying upon claimant’s history as told

to him.  Dr. Oberlander indisputably saw claimant for the first time in regard to her

low back complaints on June 5, 2002, eleven months after the compensable injury

date.  Before Dr. Oberlander, claimant had seen three previous physicians – one,

pursuant to her own change-of-physician request – who found her test results normal,

who released her with 0 percent impairment, and who were never complained to of

any lower back problems.  

In this examiner’s opinion, claimant has failed to prove by a preponderance of

the credible evidence that she sustained a compensable low back injury or that her

July 16, 2001, compensable knee and ankle injury was the major cause of her need for

treatment of her lower back condition.      

For all of the above-stated reasons, this claim is respectfully denied and

dismissed.  
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IT IS SO ORDERED.

_________________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge


