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This case was submitted on the record to determine whether the 27 percent

impairment rating to the claimant’s right long finger and the 6 percent impairment

rating to the claimant’s right ring finger is valid according to the Workers’

Compensation Act and existing case law.  

The parties have stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim.  The parties have further stipulated that the

employee-employer-carrier relationship existed on August 28, 2002, and that the

claimant’s earnings were sufficient to entitle him to weekly indemnity benefits of
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$338.00 for temporary total disability and $254.00 for permanent partial disability

benefits.  The parties have stipulated that respondents accepted this claim as

compensable and paid all of the appropriate benefits for temporary total disability and

medical expenses; respondents further accepted and paid a 6 percent impairment

rating to the claimant’s right long finger.  

Claimant contends that he is entitled to a 27 percent impairment rating to his

right long finger and a 6 percent impairment rating to his right ring finger.

Respondents controvert the payment of the 27 percent rating to claimant’s right

long finger and the 6 percent rating to the claimant’s right ring finger.  

The parties agreed that all other issues are held in abeyance.   

STATEMENT OF THE CASE

Claimant was indisputably injured on August 28, 2002, while working as a

machine operator for respondent-employer, when he sustained a burn injury to his

right hand.  Claimant is right-hand dominant.  Respondents accepted the claim as

compensable and paid claimant temporary total disability indemnity benefits, as well

as medical benefits.  Claimant was eventually released to return to work and is

presently working in the same job he was working prior to his injury.  

Claimant was seen by Dr. Michael Moore for the purpose of assigning an

impairment rating based on claimant’s injuries.  On October 23, 2002, Dr. Moore

gave the claimant an impairment rating of 35 percent to the right long finger and 30



3

percent to the right ring finger.  However, Dr. Moore stated that these ratings were

based upon active range-of-motion, rather than passive range-of-motion tests, as the

claimant would not allow passive range-of-motion to be performed due to pain

symptoms.  Dr. Moore averred that “these statements are made within a reasonable

degree of medical certainty.”  

On May 19, 2003, claimant was again seen for impairment evaluations of the

right long and ring fingers.  Claimant’s medical exhibit contains a June 8, 2003, letter

report purportedly from Dr. Moore to Cindy Farzley, although said letter is not on Dr.

Moore’s letterhead and is not signed by Dr. Moore.  In this letter report, Dr. Moore

opined that the impairment of the right long finger was 27 percent.  He opined that the

impairment of the right ring finger was 6 percent.  However, Dr. Moore again stated

in his report that “passive motion of the fingers was not possible due to the fact that

[claimant] complained of pain.”  He continued:

It is my understanding impairments should be related to

involuntary (passive) range of motion, as opposed to

voluntary (active) range of motion.  The impairments

determined by the examination performed on 05-19-03

were related to active range of motion.  As I stated

above, Mr. Dunn would not allow passive range of

motion due to pain symptoms.  It is my understanding

that pain symptoms cannot be factored into impairments.

[Emphasis added.]

Medical reports also contained another June 8, 2003, report of Dr. Moore, on

his letterhead and signed by him, wherein he stated as follows:



4

The impairment of Mr. Dunn’s right long finger, based

on passive range of motion, is 6%.  There is no

impairment of the ring finger based on passive range of

motion.  The impairment of the right long finger, based

on active range of motion, was 27%.  The impairment of

the ring finger, based on active motion was 6%.  The

impairments were based on the AMA Guides to the

Evaluation of Permanent Impairment, Fourth Edition.

These statements are made within a reasonable degree of

medical certainty.

[Emphasis added.]     

FINDINGS OF FACT

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.  

2.  On August 28, 2002, claimant was earning sufficient wages to entitle him

to weekly indemnity benefits of $338.00 for temporary total disability and $254.00

for permanent partial disability benefits.  

3.  Respondents accepted this claim as compensable and paid all of the

appropriate benefits for temporary total disability and medical expenses, as well as a

6 percent rating to the claimant’s right long finger, based on passive range-of-motion.

4.  Claimant is neither entitled to a 27 percent rating to his right long finger nor

a 6 percent rating to his right ring finger.   

DISCUSSION

Respondents contend that the 27 percent impairment rating to claimant’s right

long finger, as well as the 6 percent impairment rating to claimant’s right ring finger,
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assessed by Dr. Moore on June 8, 2003, are invalid because Dr. Moore admittedly

based the impairment ratings on active range-of-motion tests that do not qualify as

"objective and measurable" under the Workers' Compensation Act.  See Department

of Parks & Tourism v. Helms, 60 Ark. App. 110, 959 S.W.2d 749 (1998).

Respondents assert that any impairment rating attributable to claimant’s August 28,

2002, injury cannot be predicated on active range-of-motion tests.  I agree.  

Arkansas Code Annotated § 11-9-102(16)(A)(ii) states:

When determining physical or anatomical impairment,

neither a physician, any other medical provider, an

administrative law judge, the Workers' Compensation

Commission, nor the courts may consider complaints of

pain; for the purpose of making physical or anatomical

impairment ratings to the spine, straight-leg-raising tests

or range-of-motion tests shall not be considered objective

findings.

[Emphasis added.]

Obviously, this case did not involve an evaluation of spine impairment.

However, claimant does bear the burden to prove physical or anatomical impairment

by objective and measurable physical findings.  Ark. Code Ann. § 11-9-704(c)(1)(B).

"Objective findings" are those findings that cannot come under the voluntary control

of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i).  Dr. Moore stated in each of his

reports that he based the impairment ratings on active range-of-motion tests, because

claimant would not allow passive range-of-motion due to pain symptoms.  He further
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correctly classified passive as “involuntary” and active as “voluntary” range-of-

motion.    

In order to prove entitlement to the impairment ratings claimant is seeking, it

was incumbent upon claimant to present evidence that active range-of-motion tests

are objective tests.  In other words, it was incumbent upon him to present proof that

those tests do not come under the voluntary control of the patient.  He has not done

so.  Because claimant did not present any objective physical findings to support the

percentages of impairment he is seeking, this examiner cannot find a substantial basis

for their award. 

In this examiner’s opinion, claimant is only entitled to the 6 percent rating to

his right long finger, based upon passive range-of-motion, which respondents have

already accepted and paid.  The 27 percent rating to claimant’s right long finger and

the 6 percent rating to claimant’s right ring finger are simply not valid according to

the Arkansas Workers’ Compensation Act and existing case law.  

For the above-stated reasons, this claim is respectfully denied and dismissed.

IT IS SO ORDERED.

__________________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge


