
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F213065 

JIMI DRISCOLL, Employee  CLAIMANT

WIGGINS HARDWARE, Employer  RESPONDENT

ESIS, Carrier RESPONDENT

OPINION FILED AUGUST 31, 2005

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by DANIEL WEBB, Attorney, Little Rock, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 8, 2005, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on March 9, 2005, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee-employer relationship existed between the parties on October 18,

2002.

3.   The claimant sustained an injury to her back on October 18, 2002.

4.   Claimant earned wages on October 18, 2002 sufficient to entitle her to a

compensation rate of $131.00 per week based on an average weekly wage of $196.00.

5.   Respondents paid temporary total disability benefits and medical benefits

through April 17, 2003.

6.   Claimant worked for the respondent/employer on December 16, 17, and 18,
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2002.

7.   Respondents controvert claimant’s entitlement to benefits after April 17, 2003.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Whether claimant is entitled to additional temporary total disability after April 17,

2003 for her compensable injury.

2.   Claimant’s entitlement to additional medical treatment.

3.   Attorney fee.

The claimant reserves the issue of permanent partial disability benefits.

The claimant contends she is entitled to continued temporary total disability and

medical after April 17, 2003, along with a statutory attorney fee.

The respondents contend that claimant’s current condition is not causally related

to her work related injury and denies she is entitled to any additional benefits for her work-

related injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 9, 2005, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that she is

entitled to any additional medical treatment or temporary total disability benefits for her

compensable injury subsequent to April 17, 2003, the date benefits were last paid for by

the respondent.
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FACTUAL BACKGROUND

The claimant is a 36-year-old woman who suffered a compensable injury to her back

in October 2002 while lifting some well pumps for the respondent.   Following her injury the

claimant was permitted to receive medical treatment from Dr. Miranda, her family

physician.   Dr. Miranda treated claimant conservatively with medication and rest.   He also

ordered an MRI scan which was negative.   In a report dated December 13, 2002 Dr.

Miranda indicated that claimant could return to work.   Claimant did return to work for the

respondent for three days in December 2002.   

Based upon claimant’s continued complaints of pain Dr. Miranda referred claimant

to Dr. Buie.   Dr. Buie ordered a second MRI scan which according to his medical reports

was essentially normal.  Dr. Buie also treated claimant conservatively and eventually

referred claimant to Dr. Griggs for a neurology evaluation.   Dr. Griggs ordered an

EMG/NCV study which according to his report of March 25, 2003 revealed a sensory

polyneuropathy of uncertain etiology.   Dr. Griggs noted that the EMG portion of claimant’s

testing was normal with no evidence of radiculopathy or myopathy.   

Following Dr. Griggs’ evaluation claimant at some point in time returned to Dr.

Miranda for additional medical treatment and she has continued to receive treatment from

him since that time.   The respondent accepted claimant’s injury as compensable and the

parties have stipulated that respondent paid temporary total disability benefits and medical

benefits through April 17, 2003.   Claimant has filed this claim contending that she is

entitled to additional temporary total disability benefits and payment of medical treatment

subsequent to that date.

ADJUDICATION

Initially, claimant contends that she is entitled to additional medical treatment for her

compensable injury subsequent to April 17, 2003.   A claimant has the burden of proving
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by a preponderance of the evidence that medical treatment is reasonably necessary for

treatment of a compensable injury.   Norma Beatty v. Ben Pearson, Inc., Full Commission

Opinion filed February 17, 1989 (D612291).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to additional medical treatment for her

compensable injury subsequent to April 17, 2003.

As previously noted, claimant’s initial medical treatment after her compensable

injury was provided by Dr. Miranda.   Dr. Miranda ordered an MRI scan of the claimant’s

lumbar spine which was interpreted as normal.   Due to claimant’s continued complaints

of pain Dr. Miranda referred claimant to Dr. Buie who ordered a repeat MRI scan.

According to Dr. Buie’s report of March 4 and March 13, 2003, the MRI scan was again

read as normal.   Because of claimant’s continued complaints Dr. Buie referred claimant

to Dr. Griggs for a neurological evaluation.

According to claimant’s testimony Dr. Griggs’ evaluation of the claimant lasted

approximately one to one and a half hours.   Dr. Griggs’ evaluation included an EMG/NCV

study and in a report dated March 25, 2003, he indicated that the EMG/NCV revealed a

sensory polyneuropathy of uncertain etiology.   Dr. Griggs went on to note that the EMG

portion of the test was normal with no evidence of radiculopathy or myopathy. 

Subsequent to that evaluation Dr. Griggs wrote letters to both the respondent and to the

claimant.   In Dr. Griggs’ letter to the claimant he indicated that claimant’s sensory

polyneuropathy was the result of an illness, not an injury.

The sensory polyneuropathy you have involves both
lower extremities, all nerves tested in the sensory
capacity, which would not be caused by an injury.
This would involve illness within the body causing
all the nerves to be involved.  I cannot imagine an
injury that would involve just the sensory branches
of all the nerves in your legs.   To that end, I think
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that it is a medical condition.

Thus, it was Dr. Griggs’ opinion that claimant’s sensory polyneuropathy was not

caused by an injury, but rather was the result of an illness within her body.   I do note that

Dr. Griggs did indicate that the claimant’s neuropathy may have caused claimant to suffer

from more back pain.   Specifically, Dr. Griggs stated:

I did tell the insurance company that the neuropathy
may have played a roll [sic] in your injury.   It may
have been partial cause for the pain you have and 
the gait disturbance, which could result in more back
pain.   (Emphasis added.)

However, Dr. Griggs’ opinion with respect to the role this neuropathy may have

played in claimant’s back pain is not stated within a reasonable degree of medical

certainty.   Expert opinions based upon “could,” “may,” or “possibly,” lack the definitiveness

required to prove a causal connection.  Frances v. Gaylord Container Corporation, 341 Ark.

527, 20 S.W. 2d 280 (2000).   

Finally, it should be noted that following Dr. Griggs’ initial evaluation Dr. Buie

authored a report dated April 4, 2003 in which he agreed with Dr. Griggs’ findings. 

Specifically, Dr. Buie indicated that the sensory polyneuropathy of uncertain etiology was

the cause of the pain she was suffering.

In summary, claimant has the burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment for her compensable injury.  Here,

claimant has undergone three MRI scans of her lumbar spine which have all returned

normal.   On the other hand, an EMG/NCV study performed by Dr. Griggs revealed sensory

polyneuropathy of an uncertain etiology.   However, it was Dr. Griggs’ opinion that this

condition would not have resulted from an injury but rather would have occurred as a result

of an illness within the claimant’s body.   While Dr. Griggs indicated that this condition

might have aggravated claimant’s compensable injury, his opinion to that effect is not
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stated within a reasonable degree of medical certainty.   Accordingly, based upon the

foregoing evidence, I find that claimant has failed to meet her burden of proof.

Even if the claimant had met her burden of proving by a preponderance of the

evidence that she were entitled to additional medical treatment for her compensable injury

subsequent to April 17, 2003, I would find that claimant has failed to prove by a

preponderance of the evidence that she is entitled to temporary total disability benefits

subsequent to that date.   In order to be entitled to temporary total disability benefits, the

claimant has the burden of proving by a preponderance of the evidence that she remains

within her healing period and that she suffers a total incapacity to earn wages.  Arkansas

State Highway & Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392

(1981).   

In this particular case, even if one were to assume that claimant remained within her

healing period subsequent to April 17, 2003, a finding I do not make based upon the prior

discussion, claimant nevertheless has failed to prove by a preponderance of the evidence

that she suffered a total incapacity to earn wages.   Claimant testified that she was

released by Dr. Miranda to return to work with restrictions in December 2003.   While

claimant worked for the respondent only three days, she admits that no physician has

taken her off work since the time of her release by Dr. Miranda.

Furthermore, according to claimant’s testimony, she is capable of doing laundry,

mowing her lawn with a riding mower, driving kids around, cooking, and performing some

cleaning at home.   In addition, beginning in August 2004 the claimant started attending

college, taking 15 hours of classes in both the spring and the fall.   In addition, claimant

also attended classes in the summer.

Accordingly, even if the claimant had met her burden of proving by a preponderance

of the evidence that she was entitled to additional medical treatment and that she remained

within her healing period subsequent to April 17, 2003, I find that claimant has failed to
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prove by a preponderance of the evidence that she suffered a total incapacity to earn

wages.    Therefore, claimant would not be entitled to temporary total disability benefits.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to additional medical treatment or temporary total disability benefits subsequent to April 17,

2003.   Therefore, her claim for compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


