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BEFORE THE ARKANSAS WORKERS COMPENSATION COMMISSION

CLAIM NO. E904378

TEENA  L. DRAPER, EMPLOYEE CLAIMANT

DUB CLENNEY CONSTRUCTION, INC. RESPONDENT

BITUMINOUS CASUALTY INSURANCE
COMPANY, CARRIER RESPONDENT

OPINION FILED APRIL 19, 2005

Hearing held January 21, 2005, before the Honorable S. Dale Douthit, Administrative Law
Judge, at Hope, Hempstead County, Arkansas.

Claimant was represented by Mr. Richard S. Muse, Attorney at Law, Hot Springs, Arkansas.

Respondents were represented by Mr. Randy P. Murphy, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hope, Arkansas on January 21, 2005.  A

prehearing conference was held on November 24, 2004, and a prehearing order was filed on

November 29, 2004.  The prehearing order was marked as Commission Exhibit #1, and made a

part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1) That the Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2) That the employee/employer/carrier relationship existed at all relevant times,

including April 6, 1999.

3) That the appropriate TTD & PPD rates are$329.00 and $246.00, respectively.
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4) That the stipulations, findings and conclusions in the ALJ Opinion filed August

6, 2001, regarding this claimant, would be made a part of this record.  (Said Opinion was marked

as Commission Exhibit #2 and made a part of the record herein.)

The parties agreed the primary issues to be presented for determination were as follows:

1) Whether the claimant is entitled to additional medical treatment, including, but

not limited to, surgery.

2)  Whether respondents have failed to pay $209.00 in medical charges to Dr.

Purifoy, which were previously adjudicated to be paid by them pursuant to the August 6,

2001 ALJ Opinion.

3) Whether the claimant is entitled to TTD benefits for the periods 2/1/02 through

March 23, 2004; and August 13, 2004 through a date yet to be determined.

4) Whether claimant is entitled to temporary partial disability benefits from the

period March 24, 2004 through August 12, 2004.

The claimant contended that as a result of the previously adjudicated compensable injury

of April 6, 1999, she is entitled to TTD from February 1, 2002 through March 23, 2004; and

from August 23, 2004 through a date yet to be determined.  The claimant further contended she is

entitled to TPD benefits from March 24, 2004 through August 12, 2004.  Claimant contended

that as a result of the previously adjudicated compensable injury that she is entitled to additional

medial treatment, and that the respondents have failed to pay Dr. Purifoy $209.00 in medical

charges they were previously ordered to pay by ALJ Blood on August 6, 2001.
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Respondents contended that the $209.00 in medical charges to Dr. Purifoy brought into

question by the claimant has been paid.  Respondents further contended that the healing period

for the April 6, 1999 injury has ended.  That all medical and indemnity benefits to which the

claimant is entitled has been paid.

DISCUSSION

A.  History

This matter was the subject of a previous ALJ Opinion filed August 6, 2001, which was

made a part of the record as Commission Exhibit #2.  In that opinion the claimant was found to

have sustained a compensable injury to her low back as a result of a specific incident on April 6,

1999, while in the employ of Dub Clenny Construction.  The ALJ ordered the respondents to pay

TTD from April 7, 1999 through March 1, 2000 and all reasonably related medical and travel

expenses.

The court ordered the TTD benefits through March 1, 2000, due to the fact the claimant

had gone to work for a different employer at that time, Overton Electric.  The claimant worked

for her new employer, Overton Electric, from March 1, 2000 through January 3, 2002, for

essentially the same pay as she was making for Dub Clenny Construction.

On January 2, 2002, the claimant went to her physical therapist and reported an increase

in pain across her low back and right hip due to a lifting episode a couple of days before while at

work.  Subsequent to the December 31, 2001 lifting episode, the claimant never returned to full

time work.  The lifting episode of December 31, 2001 was described  by the claimant’s physical

therapist, Dennis Morris, as follows:
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Q.  And then on January 2, 2002, it appears that Ms. Draper reported something

different; is that right, sir?

A.  She had an increase in pain across her low back and right hip from a lifting

episode, approximately two day ago.

Q.  So there was a reported episode a couple of days before the January 2, 2002

visit; right?

A.  Yes, sir.

Q.  And she reported an increased pain in her low back and right hip?

A.  Exactly.

Q.  And she reported that she was now unable to work?

A.  That’s correct.

Q.  And she reported spasms?

A.  Patient unable to work.  There’s a spasm in the right low back.  Couldn’t

tolerate very much treatment.  I told her to go home and take her medicine and go

see her doctor to continue.  (RX 2, pg. 16, lines 10-25)

Because I remember that episode.  She was hurting pretty bad.

Q.  And that is different -- or a difference in how she was doing eight days before.

A.  A difference in how she was doing, and also a different location.

Q.  And explain what you mean by a different location.

A.  I noted here that there are spasms on the right low back, and initially, in the
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prior sessions, it had been the left leg that was bothering her so much.  It’s not

uncommon to have trouble on both sides.  This was a significant change.

Q.  And she reported not only a change in her symptoms, but an increased severity

in her pain; is that right, sir.

A.  On that day, yes, sir.

Q.  And she had been progressing well up until that point?

A.  That is correct.  (RX 2, pg. 17, lines 1-15)

After the claimant stopped working for Overton Electric on January 3, 2002, she

proceeded to get treatment for her pain from Dr. Thomas Hart.  Dr. Hart saw the claimant for the

first time on March 11, 2002 due to a referral from Dr. Reza Shahim.  On March 26, 2002 Dr.

Hart started administering epidural injections to the claimant.  Dr. Hart was not satisfied the

injections were helping and recommended a discography procedure.  Dr. Hart performed the

discography on April 10, 2003 at the Baptist Medical Center and found a complete

circumferential disruption of the disc at 5-S1.  A post discography CT Scan was read by

radiologist Doyne Dodd that confirmed the discography.

With the complete disc description, Dr. Hart advised the claimant he could not help her

and referred her back to Dr. Shahim.  Dr. Hart testified he never put any work restrictions on the

claimant during his treatments from March 11, 2002 through July 26, 2004.

Q.  Doctor, you’ve testified you didn’t place any specific restrictions during the

course of your treatment on Ms. Draper; is that right, sir?

A.  To my knowledge, yes. (CX 1, pg. 35, lines 8-11)
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Dr. Hart had no personal knowledge of any event or incident of injury subsequent to

April, 1999.

Q.  And, again, Doctor, you don’t know, you wouldn’t have any personal knowledge

of whether Ms. Draper had any event or incident of injury subsequent to April, 1999?

A.  No. (CX 1, pg. 43,lines 17-21)

Dr. Shahim, the claimant’s neurosurgeon, was deposed by the parties attorneys on April

17, 2003, and had the opportunity to review the discogram done by Dr. Hart.

Q.  Have you reviewed the discogram?

A.  I’ve seen the discogram, yes.

Q.  Okay.  Are you prepared or can you give an opinion regarding of that discogram?

A.  Yeah.  I believe she has an annular tear or disk tear at L5,S1.  And it correlates

with her symptoms, according to Dr. Hart, and it’s the only pain that he thought was

painful -- only disk that he thought was painful to her. (RX 3, pg. 11, lines 17-24)

At the time of Dr. Shahim’s deposition he had not had the opportunity to personally

examine the claimant after the discography.  Dr. Shahim had the following statements regarding

surgery for the claimant.

Q.  You’re not prepared to recommend surgery at this point for Ms. Draper, are you?

A.  I would be if I saw her and she had persistent pain and has the discography which

is positive, then yes, I would operate on that.  (RX 3, pg. 12, lines 20-23)

The claimant had a MRI in 1999 and 2002.  According to Dr. Shahim the 5-S1 disc had

gotten worse.
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Q.  I’m going to show you Dr. Hart’s report.

A.  Okay.

Q.  And this is the procedure he performed on March 26th, 2002; is that it?

A.  Yeah.

Q.  Okay.  If you’ll just read with me, he says he reviewed the ‘99 versus the 2002

MRIs.  The difference in the character of the disk height and the disk protrusion of the

5, S1 slightly darkened disk at 4-5.

A.  Okay.  

Q.  What does he mean by that, if you know?

A.  Sounds like he says the scan looks a little worse.  (RX 3, pg. 18, lines 12-23)

Dr. Shahim stated the disc in question could have degenerated over the 3 year period

between MRIs.

Q.  In reading that, that’s how I read it, as a layperson, if appears that there’s been

some additional degeneration over three years.

A.  Possibly.  Yeah, it could possibly mean that, yes, yes.

Q.  Okay.  Where he refers to there just being, one, the difference in the character of

the disk height.

A.  Uh-huh.

Q.  What does he mean by that?

A.  That means the disk has collapsed some.

Q.  Okay.  Could that be a degenerative process?  Is that normally what it is?
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A.  Could be a degenerative process.

Q.  Okay.  Or could there have been some additional trauma in that three-year period?

A.  Yeah, possibly, yes. (RX 3, pg. 19, lines 2-15)

It appeared Dr. Shahim was reluctant to recommend surgery until he got another MRI. 

The claimant went to see Dr. Wayne Bruffett for an independent medical examination on July 9,

2003.  Dr. Bruffett examined the ‘99 and ‘02 MRIs and opined the changes in the end plates of

the vertebrae around the disc at L5-S1 had progressed, and that the change was consistent with

degenerative disc disease.

Q.  The MRI scans, Doctor, of October,’99 and January of 2002, did they differ in any

way?

A.  It looked like that some of the changes in the end plates of the vertebrae around

the disc at L5 and S1, seemed like some of those changes had progressed some

between the two studies.

Q.  All right, sir.  And that would be consistent with degenerative disc disease?

A.  Yes.

Q.  You didn’t find any evidence of nerve root impingement on the scan that you

reviewed?

A.  That’s correct.

Dr. Bruffett found the claimant “sustained a specific injury to her back in  

April, 1999, and has been symptomatic from that time to the present. (CX 1, & RX 4) Dr.

Bruffett was not aware of any specific reason the claimant stopped working in January, 2002 for
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Overton Electric. 

Q.  And we know that in 2002, in January, 2002, she reported to us that she stopped

working at Overton Electric.  And that would have been a voluntary elective position; is that

what you understand?

A.  I don’t know the specifics of why she stopped, so I guess you’d have to ask her that.

Dr. Bruffett recommended a trunk stabilization program, and placed no specific

restrictions on the claimant.  (RX 4, pg 40, lines 7-12)

B.  Adjudication

 Because the claimant has requested benefits for temporary total disability, it is her

burden to show she remained in a healing period and suffered a total incapacity to earn wages as

a result of the compensable injury.  Arkansas State Highway & Transportation Dept. v.

Breashears, 272 Ark. 242, 613 S.W. 2d 392  (1981).  The claimant has failed to meet her burden. 

Between February 1, 2002 to the present, the claimant has seen several doctors.  An exhaustive

reading of all the reports and depositions concerning the claimant’s treatment for the period of

time she is requesting TTD, clearly shows that no doctors have found her totally incapacitated to

work and further shows none placed any specific work restrictions on her.  Even while she went

back to work for Overton Electric in 2004, nothing in her record demonstrates a justification to

award temporary partial disability benefits.  The only shred of evidence toward TPD benefits is

the fact the claimant went to work in 2004 for Overton Electric for $150.00 per week salary;

which this examiner finds does not enable the claimant to meet her burden.  As such the

claimant’s request for TTD and TPD benefits is denied.
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The determination for whether claimant is entitled to additional medical treatment is a

much closer call, and one which turns on the medical evidence, case law and the credibility of the

witness.

Entitlement to medical benefits can be demonstrated by showing they are “reasonably

necessary in connection with” the compensable injury, without necessarily proving that the

claimant was in a healing period.   A.C.A. §11-9-508.  It is the connection of the compensable

injury (i.e. causal link) that makes this case so difficult.

At first glance, the findings from Dr. Bruffett who conducted the independent medical

evaluation shows causal link very clearly when he states in his 7/9/03 report: 

“In summary, I think Ms. Draper sustained a specific injury to her back in
April, 1999 and has been symptomatic from that time to the present
time.”   ( Ex 1, to RX 4)

The problem for this examiner is Dr. Bruffett’s failure to address the 12/31/01 lifting

episode that caused her to stop working for Overton Electric on 1/3/02. The evidence is clear that

after the 12/31/01 lifting episode, Ms. Draper did not return to work at all for over two years.  Up

to the 12/31/01 lifting episode, the claimant had worked for twenty-one (21) months at Overton

Electric, all,  of course, after her April 6, 1999 compensable injury; but she never conveyed the

12/31/01 incident to Dr. Bruffett.

To establish the causal link that her requested additional medial treatment is reasonable

and related to the April 6, 1999 compensable injury, this examiner finds it imperative to

determine whether the 12/31/01 lifting episode was a recurrence or an aggravation.  The test for

determining whether a subsequent episode is a recurrence or an aggravation is whether the
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subsequent episode was a natural and probable result of the first injury, or if it was precipitated

by an independent intervening cause.  Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.

2d 321 (1983).  The claimant also carries the burden of proving by a preponderance of the

evidence that medical treatment is reasonable and necessary in connection with the compensable

injury. Norma Beaty v. Ben Pearson, Inc., Full Commission Opinion Filed 2/17/89 (D712291). 

If the 12/31/01 incident was a recurrence, then the respondents would be liable for the additional

medical treatment; however, if the 12/31/01 episode was an aggravation, then the claimant’s

employer at the time, Overton Electric, should bear the expense.  There is no doubt in this

examiners mind the lifting episode did occur while the claimant was at work for Overton Electric

on 12/31/01.  (See deposition of Dennis Morris, P.T., RX 2, pg 16, lines 10-25 & pg 17 lines 1-

15.)

Dennis Morris, claimant’s physical therapist, made it abundantly clear that immediately

after the self reported 12/31/01 lifting episode, the claimant became substantially worse.  Dennis

Morris testified not only did the pain increase, but that the location of the pain had changed from

where he had been treating before 12/31/01.

As mentioned, the credibility of the witness is a factor in this determination.  Under direct

examination the claimant testified she did not have another injury that caused her to stop

working.

Q.  And you stopped work on February 1, 2002, or January 1, 2002, whatever that

date might be?

A.  Right.
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Q.  Why was it that you stopped working?

A.  I couldn’t stand the pain anymore.

Q.  Did you have another injury?  (T. pg. 24, lines 20-25)

A.  No.

Q.  Anything happen to you?  Did you slip an fall somewhere or did you have an

automobile accident or something else that came about that was causing you to have

further problems?

A.  No.  No, it just steadily kept getting worse and worse and worse until I just

couldn’t take it. (T. pg. 25, lines 1-7)

The claimant then changed her recollection of the 12/31/01 lifting episode under cross

examination.  She stated “I definitely  remember that day.”  

Q.  So in any event, then on January 2, 2002, you do remember going in and

complaining of severe pain in low back and right hip from lifting episode two day ago, patient

unable to walk, spasm right low back, could not tolerate much treatment.

A.  I definitely remember that day.

Q.  Where did that lifting episode take place?

A.  At Overton Electric.

Q.  Did you report that to Overton Electric?

A.  Sure.  He was right there.  He was there.

Q.  Does Overton Electric have workers’ compensation insurance or do you know?

A.  I really don’t know.
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Q.  Did you go home from work that day?

A.  At my normal time I think.

Q.  Okay, But then when you saw Dennis Morris, the physical therapist, he said that

on this date you were unable to work or walk.  Were you that bad?

A.  Yes, I’m sure I was.

Q.  He said two days ago.  Would that have happened December 31, 1001 I take it? 

(T. pg. 51, lines 5-25)A.

A.  Right.

Q.  And now, January 2, 2002, you saw Dennis Morris and January3, 2002, was your

last date to work at Overton Electric.  Is that right?

A.  I think it was my last day of physical therapy, too.

Q.  Okay.  So you never actually went back to work at Overton Electric after you

reported this incident where you were lifting and you had pain in your right buttocks?

A.  True.

Q.  Now, your initial complaints were to your left hip, correct?

A.  Initially, yes.  (T. pg. 52, lines 1-14)

Under cross examination the claimant specifically remembered the 12/31/02 episode and

remembered it was right pain versus left from before the 12/31/01 incident.  This examiner is

further concerned as to why Dr. Hart testified in his deposition taken October 15, 2004, that he

knew of no incident or injury subsequent to April, 1999.  (CX 1, pg.43,lines 17-21) Further, Dr.

Bruffett testified he didn’t know  why the claimant stopped working for Overton Electric in
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January, 2002.  (RX 4, pg 40, lines 7-12)

Was the 12/31/01 episode at Overton Electric a natural and probable result of the April 6,

1999 injury?  The only doctor who comes close to establishing causation is Dr. Bruffett.  But as

mentioned, he knew nothing about the 12/31/02 episode; therefore, I find his report lacking with

regard to causation.  The burden is on the claimant to prove the connection.

When looking at the other facts, this examiner cannot help but look to the obvious.  The

claimant worked for nearly two years after the 1999 compensable injury and then, due to a new

lifting episode 12/31/01, was never able to return to full time employment.    Further, according

to her physical therapist, after the 12/31/01 incident the claimant was substantially worse with

different symptoms.  Add in the difference between the 1999 and 2002 MRIs, it is clear to this

examiner the claimant’s current condition was not a natural and probable result of the first injury

and therefore, additional medicals are denied.  Instead, it appears the 12/31/01 was either an

aggravation or a new injury that could be the responsibility of her employer at that time;

however, that issue is beyond the scope of this hearing.

With regard to the $209.00 owed to Dr. Purifoy, the respondents have acknowledged they

owe it, and it appears from the evidence presented, it has been paid; however, even though the

error may be with the doctor’s office, this discrepancy must be taken care of by the respondents

forthwith.

If the respondents cannot get a statement from Dr. Purifoy’s office within thirty (30) days

showing the $209.00 discrepancy has been resolved, the respondents are ordered to take the

necessary steps (i.e. interpleader or otherwise) to rectify the issue.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1) The Arkansas Workers’ Compensation Commission has jurisdiction of the parties and
subject matter of this claim.

2) The stipulations of the parties are reasonable and hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the evidence that she is
entitled to TTD or TPD benefits for the periods requested.

4) The claimant has failed to prove by a preponderance of the evidence that the
additional medical treatment requested is connected to the compensable injury.

5) The respondents are directed to clear up all issues related to the $209.00 discrepancy
with Dr. Purifoy that were previously ordered by in the ALJ’s opinion filed August 6,
2001, as directed herein.

THEREFORE, with regard to the additional benefits requested, this claim is respectfully

denied.

IT IS SO ORDERED.

_________________________________
DALE DOUTHIT
Administrative Law Judge
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