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BOBBY DORNAN CLAIMANT

CURTIS ENTERPRISES, INC. RESPONDENT
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OPINION FILED FEBRUARY 28, 2005 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by LAURA McKINNON, Attorney, Fayetteville, Arkansas.

Respondents represented by MELISSA ROSS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 14, 2004, in Fort

Smith,  Arkansas. A pre-hearing order was entered in this case on August 30, 2004.

This pre-hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby

accepted:

1. On March 26, 2003,  the relationship of employee-employer-carrier-

third party administrator existed between the parties.

2. The appropriate weekly compensation rates are $286.00 for total

disability and $216.00 for permanent partial disability.

3. On March 26, 2003, the claimant sustained a compensable injury to his

neck or cervical spine. 

4. There is no dispute over the payment of medical expenses incurred

through January 28, 2004.

5. There is no dispute over the payment of temporary total disability

benefits prior to January 29, 2004.
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6. The respondents have accepted liability for and have paid permanent

partial disability benefits for a permanent physical impairment of 9% to

the body as a whole.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. Whether the claimant’s cervical difficulties on and after January 29,

2004 are the result of an independent intervening accident or event that

is sufficient to relieve the respondents from liability for any further

benefits.

2. The claimant’s entitlement to additional medical services, temporary

total disability  benefits from February 1, 2004 through a date yet to

be determined, and attorney’s fee.

In regard to these issues, the claimant contends:

“The claimant sustained a compensable back injury arising
out of and in the course of employment with the
respondent on or about 3/26/2003 and again, on
1/29/2004, with result being a recurrence of the 2003
injury  without intervening cause or aggravation.  As a
result of this compensable injury, the claimant has been
temporarily disabled from 3/26/2003 until a date to be
provided to the Commission and again, from 1/29/2004 to
date. Claimant contends entitlement to workers’
compensation benefits as set forth in the  issues response
to the prehearing information filing, and specifically,
reasonable, necessary, and related medical expenses;
temporary total disability benefits from 1/29/2004, and
any unpaid TTD benefits related to the 3/26/2003 injury
and surgery; permanent partial/total disability benefits
(reserved); and controverted attorney’s fees.  All other
benefits are reserved under the Act.”

In regard to these issues, the respondents contend:

“It is respondents contention that all appropriate benefits
have been paid with regard to the claimant’s March 26,
2003 injury.  The claimant suffered an independent
intervening accident on 1/29/04, which relieves
respondents of further liability with regard to the March
2003 injury.  The claimant had been released to return to
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work with no limitations or restrictions prior to that time.”

DISCUSSION

The stipulations reflect that, on March 26, 2003, the claimant sustained a

compensable injury to his neck or cervical spine.  The evidence reveals that this injury

occurred when the claimant was involved in a roll over accident, while driving a dump

truck.  

The claimant’s compensable injury  was diagnosed as a central and left sided

disc herniation of the C5-6 intervertebral disc.  The existence of this diagnosed

injury was objectively demonstrated by abnormalities noted in an MRI study of the

claimant’s cervical spine performed on April 22, 2003.  The claimant was primarily

treated for this injury by  Dr. Ronald N. Williams, a neurosurgeon.  The claimant

eventually underwent an anterior cervical discectomy at C5-6 with an accompanying

anterior cervical fusion.  This corrective surgery was performed by Dr. Williams on

May 12, 2003.  

On June 24, 2003, Dr. Williams authored a report to Dr. John McAuley.  Dr.

McAuley is a family practitioner.  He was the claimant’s initial treating physician for

the compensable injury, and the physician that referred the claimant to Dr. Williams.

In this report, Dr. Williams advised Dr. McAuley that the claimant was still having

pain, but was basically a lot better.  He also noted that the claimant’s strength, in his

left bicep muscle, had returned to normal and that his incision was nicely healed.  He

indicated that the claimant need only return to see him if he had further problems.

However,  Dr. Williams does not opine specifically that the claimant’s injury had

resolved or even stabilized. 

In a letter, dated July 1, 2003, Dr. Williams responded to an inquiry from the

respondent’s case manager.  In this letter, Dr. Williams related that the claimant had

undergone an anterior cervical fusion and that under the American Medical
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Association’s Guides to the Evaluation of Permanent Impairment, this procedure would

carry a permanent physical impairment of 9% to the “whole person.”  This was an

accurate statement, as far as it went.  However, Dr. Williams did not state that the

claimant had achieved the maximum benefit of time and medical treatment in the

resolution or stabilization of the actual physical damage caused by his compensable

injury.  At the time of this report, no x-rays had been taken to check on the progress

of the fusion, although this would have been common medical practice.   In fact,

subsequent radiographic studies showed that the attempted surgical fusion of the C5

to the C6 vertebra had not taken.

Although the claimant testified that he was released to return to work only six

weeks after his fusion, the medical evidence contains no such release.  The claimant

further testified that the respondents terminated his total disability benefits and

that he returned to work for the respondent  in his prior  capacity, even though he

was still experiencing current difficulties.  He stated that when he attempted to get

the respondents to authorize further medical treatment, this request was refused

on the basis that he had been “rated.”  The claimant’s testimony in this regard is

corroborated by that of his wife.

I believe the testimony of the claimant and his wife to be credible. 

Unfortunately, it is not an unusual occurrence for a respondent to assume that their

liability for further medical treatment ends once a rating has been obtained.

However, in the present case, this “rating” was given before the end of the claimant’s

actual “healing period.”  It is generally accepted as normal medical practice, in cases

involving fusions that follow up visits are scheduled several months following the

surgery and x-rays are taken, in order to determine if appropriate healing of the

fusion site is occurring. Clearly, this procedure  was not followed in the present case.

If it had been , it would have become apparent much sooner that the attempted
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surgical fusion had failed and corrective measures could have more readily been taken.

I would also note that the normally recognized time for the stabilization of a surgical

fusion is six months to a year and under certain circumstances, even longer.  

The evidence shows that, while the claimant was performing his usual

employment duties for this respondent, he was involved in another “roll over”  accident

with his dump truck on January 29, 2004. Although this accident does not appear to

have been as forceful (the truck was not going at speed when the accident occurred)

the mechanics of this accident could reasonably produce sufficient trauma to result

in further injury to the claimant’s neck or cervical spine.  

At this point,  I admit that I am at a loss to understand why no claim has been

made as a result of this accident or if one has been made, why it was not requested

to be consolidated for hearing with the present claim.  Clearly, such action would

appear far more judiciously expedient to all parties concerned and this Commission,

than piece meal litigation of these claims.

The medical evidence shows that, following this second accident, the claimant

was ultimately authorized to return to Dr. Williams.  As a result, he has now been

diagnosed by Dr. Williams as suffering from “a fairly  large right sided disc

herniation” at C6-7 with some spinal cord compromise”, as well as continuing defects

at C5-6, due to the failed fusion.  The presence of this “new” physical damage and the

residual defect at C5-6 have  been confirmed by  objective  radiographic studies,  as

well as clinical findings noted by Dr. Williams on physical examination.  

The claimant testified that his complaints had remained essentially unchanged.

Since his initial surgery.  Clearly, Dr. Williams noted these continuing symptoms on his

June 24, 2004 visit.    The medical evidence shows that, since the claimant’s initial

compensable injury of March 26, 2003, he had experienced pain in his neck and pain

and  symptoms in both of his upper extremities. However, prior to the accident of
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January 29, 2004, his symptoms are noted to be more severe on the left side of his

neck and his left upper extremity.  Subsequent to this second accident, his symptoms

are noted to be more severe in his right upper extremity.   This would appear to

correspond with the left sided defect at C5-6 following the initial  accident and the

“new”  right sided defect at C6-7 following the second accident.

In his operative note of May 12, 2003,, and his subsequent discharge summary

of May 13, 2003,  Dr. Williams stated that the claimant’s  MRI study showed ruptured

discs at C5-6 and C6-7.  However, the MRI itself was not interpreted by the

radiologist as showing a ruptured disc at C6-7. In his preadmission history and

physical, Dr. Williams also indicated that the MIR only showed a moderate sized disc

herniation at C5-6.  In his operative report, Dr. Williams noted in both his

preoperative and  postoperative diagnosis only a herniated nucleus pulposus at C5-6,

on the left.  Finally, it should be noted that Dr. Williams neither provided nor

recommended any treatment for a disc herniation at C6-7 prior to the MRI study that

was performed on November 4, 2004.  

The medical record also contains two “reports” from Dr. McAuley, both dated

September 2, 2004.  These appear to be form reports that were furnished to Dr.

McAuley by claimant’s counsel.  They contain all of the “magic” words and phrases

recited in the Act.   In one of these reports, Dr. McAuley stated that the claimant’s

work related accidental injury of March 26, 2003, was the “major cause of 51%  or

more of the patient’s need for medical treatment and disability.”  However, there is

no indication that, at the date this document was signed, Dr. McAuley was aware of

the exact nature and extent of the claimant’s cervical difficulties,  particularly the

appearance of the large herniated disc on the right at C6-7.  There is also no

indication in this report or in Dr. McAuley’s prior reports (particularly his report of

August 4, 2004), that he was even aware that the claimant had experienced  a second
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truck accident on January 29, 2004.  Obviously, such information would be highly

relevant to Dr. McAuley in reaching any opinion concerning the cause of the claimant’s

need for treatment and the reason for any current disability. For the foregoing

reasons, I have given no weight or credit to these “reports” of  Dr. McAuley.

In his most recent report, Dr. Williams clearly opined that the claimant was and

is in need of further medical treatment, for the damage he has sustained in his

cervical spine, specifically further corrective surgery. Although the exact nature of

the recommended surgery is not identified, it would appear from Dr. Williams’ reports

that this treatment has been necessitated by both the continuing defect at C5-6 and

the subsequent defect at C6-7.  

The evidence further shows that the claimant is a conscientious and highly

motivated individual, who has done everything within his powers to maintain regular

employment.  He returned to his regular duties as a truck driver within six weeks

following his initial surgical discectomy and fusion. Even though he continued to

experience significant  difficulties, likely due to the failure  of the initial cervical

fusion, he maintained his employment position, until he was terminated by the

respondent after the second motor vehicle accident.  Within two to three months of

his termination, he again returned to driving a  truck, even though he continued to

experience substantial difficulties that appear to be due to both his failed initial

surgical fusion and neurological deficits produced by the subsequent disc herniation

at C6-7.  

After consideration of all the evidence presented, it is my opinion that the

second motor vehicle accident on January 29, 2004, cannot be appropriately

characterized as an  “independent intervening cause,” as that term is generally used

in the Act.  Instead, the greater weight of the credible evidence shows that the

claimant’s continuing difficulties with his cervical spine after January 29, 2004, are
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actually  the result of two separate and distinct cervical injuries or conditions. One

of these conditions involves the failed fusion at the C5-6 level and the other is the

large right sided disc herniation at the C6-7 level.  

The evidence presented fails to show that the admittedly compensable injury

of March 26, 2003, played any causal role in producing the large right sided disc

herniation at C6-7.  Thus, any medical services required for this injury or condition

would not represent reasonably necessary medical services for the admittedly

compensable injury of March 26, 2003.  Likewise,  any disability produced by this

injury or condition would not represent disability caused by the admittedly

compensable injury of March 26, 2003.  

On the other hand, the evidence presented also fails to show that the motor

vehicle accident of  January 29, 2004 caused any additional damage to the C5-6 area

of the claimant’s cervical spine or in any way  aggravated the damage to this area that

was caused by the prior compensable injury of March 26, 2003.  The greater weight

of the credible evidence shows that the claimant’s continuing  difficulties with this

area of his cervical spine are simply the result of scarring and instability due to the

failure of the previous  surgical fusion to properly heal.  Such failed fusions are not

uncommon and are recognized as a potential complication or consequence of this type

of procedure.  Thus, the second motor vehicle accident on January 29, 2004, would

not represent an independent intervening cause of the claimant’s  difficulties with the

C5-6 area of his cervical spine that would relieve the original respondents from

liability for appropriate benefits attributable to these particular continuing

difficulties.

In regard to the claimant’s entitlement to additional medical services, the

evidence proves that further medical services (including a possible second surgery)

are medically necessary to improve and stabilize the continuing  physical damage to
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the  C5-6 area of the claimant’s cervical spine which was caused solely by the

compensable injury of March 26, 2003.  Thus, these medical services represent

“reasonably necessary medical services” for the compensable  injury of March 26,

2003.  Pursuant to Ark. Code Ann. §11-9-508, the respondents herein are liable for

the expense of these services, subject to the medical fee schedule established by

this Commission.

However, any medical services medically necessary to improve or stabilize the

physical damage to the C6-7 area of the claimant’s cervical spine do not represent

“reasonably necessary medical services” for the claimant’s admittedly compensable

injury of March 26, 2003.  Thus, no award of the expense of these medical services

can be made at the present time or under this particular claim.

In regard to the claimant’s entitlement to additional temporary total disability

benefits, the evidence presented is sufficient to show that the claimant has continued

within his “healing period” from the effects of his compensable injury of March 26,

2003, for the period of February 1, 2004 through a date yet to be determined.  The

greater weight of the  evidence (particularly, the medical evidence) clearly shows that

the claimant has yet to receive the maximum benefit of time and medical treatment

in regard to the stabilization of the actual physical damage to the C5-6 area of his

cervical spine that was caused by the compensable injury of March 26, 2003.  The

evidence further shows that the claimant’s healing period from the effects of this

compensable injury has likely been extended by the respondents’ refusal to provide

appropriate follow up care.  Had appropriate follow up care been provided, the failure

of the claimant’s cervical fusion at C5-6 and the continued instability of the vertebrae

in this area would have been  detected and dealt  with long ago.

However, the greater weight of the credible evidence fails to show that, as of

the present time, the continuing difficulties from the damage at the C5-6 level have
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prevented the claimant from pursuing regular gainful employment.  Even though these

difficulties have been continuously present, the  claimant has been able (albeit not

without pain) to maintain regular gainful employment from July of 2003 until the

second motor vehicle  accident on January 29, 2004, and would likely have continued

this employment had it not been for this second motor vehicle accident and his

resulting termination.  In fact, the evidence shows that even with the continuing

difficulties from his March 26, 2003 compensable injury and the additional

difficulties from the subsequent defect at C6-7, the claimant has still been able to

maintain regular gainful employment from some time in May of 2004 through the date

of the hearing.

In summary, I find that the claimant has proven the first requirement for his

entitlement to additional temporary total disability  benefits for his compensable

injury of March 26, 2003  (i.e. that he continued within his healing period from the

effects of his compensable injury), but has failed to prove the second requirement

for his entitlement to additional temporary total disability benefits, at this time (i.e.

that the compensable injury of March 26, 2003 has caused him to be rendered totally

disabled from performing any form of regular gainful employment). Thus, at the

present time, the claimant would not be entitled to any additional temporary total

disability benefits for his compensable injury of March 26, 2003.   

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. On March 26, 2003,  the relationship of employee-employer carrier-

third party administrator existed between the parties.

3. On March 26, 2003,  the claimant earned wages sufficient to entitle him

to weekly compensation benefits of $286.00 for total disability and
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$216.00 for permanent partial disability.

4. On March 26, 2003, the claimant sustained a compensable injury to his

neck or cervical spine, specifically at the C5-6 level.

5. There is no dispute over the payment of medical expenses incurred

through January 28, 2004.

6. There is no dispute over the payment of temporary disability benefits

accruing prior to January 29, 2004.

7. On January  29, 2004, the claimant was involved in an employment

related motor vehicle accident.  The greater weight of the evidence

shows that this subsequent motor vehicle accident caused no additional

injury or damage to the C5-6 area of the claimant’s cervical spine.  Thus,

this subsequent motor vehicle accident would not represent an

independent intervening cause sufficient to relieve the respondents

from continued liability for any benefits attributable to the compensable

injury of March 26, 2003, to this portion of the claimant’s spine.

8. The respondents remain liable for all reasonably necessary medical

services required by the claimant for the compensable injury to this

portion of the claimant’s spine.

9. Any medical services reasonably required by the claimant for any  injury

or damage to the C6-7 area of his cervical spine does not represent

reasonably necessary medical services for physical damage caused by the

compensable injury of March 26, 2003.  Thus, the respondents are not

liable, under this claim, for the expense of such services.

10. The claimant has failed to prove that, at the present time, he is entitled

to any additional temporary total disability benefits for his compensable

cervical injury of March 26, 2003.  Specifically he has failed to show
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that this injury has caused him to be unable to perform regular gainful

employment since February 1, 2004.

11. The respondents have controverted the claimant’s entitlement to any

additional medical services or any additional temporary total disability

benefits.

ORDER

The respondents are liable for the expense of reasonably necessary medical

services required by the claimant for appropriate care of the continuing physical

damage to the C5-6 area of his cervical spine rendered by and at the direction of Dr.

Williams and Dr. McAuley.  This liability is subject to the medical fee established by

this Commission.

The respondents are not liable, under this claim, for the expense of any medical

services required by the claimant for appropriate care of the physical damage to the

C6-7 area of his cervical spine for the reasons heretofore set out in this Opinion.

The claimant’s request for additional temporary total disability benefits from

February 1, 2004 through a date yet to be determined must be and hereby is denied

for the reasons heretofore set out in this Opinion.

As no controverted benefits are herein awarded directly to the claimant, no

controverted attorney’s fees are appropriate.

All benefits herein awarded, which have heretofore accrued, are payable in a

lump sum without discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       
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