
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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Hearing before Administrative Law Judge J. Mark White on September 8, 2005, in

Texarkana, Miller County, Arkansas.

Claimant represented by Mr. Greg Giles, Attorney at Law, Texarkana, Arkansas.

Respondents represented by Mr. Ed. McCorkle, Attorney at Law, Arkadelphia,

Arkansas.

STATEMENT OF THE CASE

On September 8, 2005, the above-captioned claim came on for a hearing in

Texarkana, Arkansas. A pre-hearing conference was conducted on June 6, 2005, and

a Prehearing Order was entered that same day. A copy of the June 6, 2005,

Prehearing Order has been marked as Commission Exhibit No. 1 and made a part

of the record herein without objection. At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set forth

in the Prehearing Order.

The parties stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim; and that the employee/employer/carrier



-2-

relationship existed at all relevant times, including March 15, 2005.

The parties agreed that the issues to be presented were whether the claimant

sustained a compensable injury; whether the claimant is entitled to temporary total

disability benefits; whether medical treatment is reasonably necessary in connection

with a compensable injury; determination of the claimant’s compensation rate; and

controversion and attorney’s fees.

The claimant contends that she sustained a compensable injury to her neck

on March 15, 2005; that she is in need of additional medical treatment; that she

should be awarded temporary total disability benefits from on or about March 15,

2005, to a date yet to be determined; that she remains in her healing period; that her

average weekly wage should be computed solely on the basis of full-time

workweeks; and that respondents should be ordered to pay attorney’s fees as

permitted by law.

Respondents contend that the claimant did not suffer an injury arising out of

and in the course and scope of her employment; and that the claimant earned an

average weekly wage of $311.52.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are hereby made in accordance

with Ark. Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The claimant has proven by a preponderance of the evidence that she

sustained an injury to her cervical spine arising out of and in the course of

her employment; that her injury was caused by a specific incident identifiable

by time and place of occurrence; that her injury caused internal physical

harm to the body requiring medical services; and that the existence and

extent of her injury is established by medical evidence supported by objective

findings. 

4. The claimant has therefore proven by a preponderance of the evidence that

she sustained a compensable injury to her cervical spine.
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5. The claimant has proven by a preponderance of the evidence that she has

been within her healing period and totally incapacitated from earning wages

from March 16, 2005, until a date yet to be determined. 

6. The claimant has therefore proven by a preponderance of the evidence that

she is entitled to temporary total disability benefits from March 16, 2005,

until a date yet to be determined.

7. The claimant has proven by a preponderance of the evidence that the

treatment she has received thus far, including treatment by and at the referral

of Drs. Ridlon, Perry, and Arthur, has been reasonably necessary in

connection with the compensable injury, and that additional medical

treatment remains reasonably necessary.

8. The claimant has proven by a preponderance of the evidence that she earned

an average weekly wage of $429.04.

9. The respondents have controverted this claim in its entirety.
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DISCUSSION

I. History

The claimant testified that on March 15, 2005, she injured her neck at work

while pulling a loaded pallet jack. She testified that she was “straining” to pull the

pallet jack when she felt a pop on the right side of her neck, with an electric or

stinging sensation traveling up to her ear and eye and then down her shoulder and

back. She soon noticed weakness in her right arm, and a “very large swelling” on

the right side of her neck. She reported the injury to her supervisor, Renee Collins,

and she then asked to see the plant nurse, Jean Matthews. Matthews was not in the

plant that day, so the claimant treated her neck herself with ice.

She worked the rest of the day and returned the next day. She testified that

she began to experience spasms in her neck and again asked to see Matthews.

Matthews refused to allow the claimant to see a doctor, so after work that day the

claimant went to see her personal physician, Dr. Richard Ridlon. Dr. Ridlon

recorded in his treatment note:

Patient was pulling cases of product from one end of

Poulan to the other she states and suddenly had a sharp

stinging sensation or electric shock sensation in the right

side of her neck, she has a lot of muscle spasm there, X-

Rays look OK except for straightening of the cervical

spine due to muscle spasm, she does seem to be in a fair

amount of discomfort. She’s placed on some Parafon

Forte and is referred to Jason in physical therapy for
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evaluation and treatment. She does have a remote

history of rear-end MVA that strained her neck in a

similar fashion and prior to that had fallen off a horse

and strained her neck as well. Follow up here after

physical therapy evaluation and treatment. Off for one

week for now.

In her testimony, the claimant acknowledged falling off a horse and injuring

her right shoulder and hip in April 2004. She testified that her migraine headaches

began after this injury, and that she underwent physical therapy for some time

thereafter. The claimant testified that she had also injured her right shoulder in the

1990s in a domestic dispute. Finally, the claimant acknowledged that she was

injured in a motor vehicle accident on June 17, 2004. She said that her headaches

worsened after the motor vehicle accident. CT scans of her cervical spine were

performed after both of the prior 2004 injuries, but in each case the scans revealed

nothing abnormal. The claimant completed her physical therapy for these prior

injuries on July 22, 2004, some eight months prior to her alleged work injury.

On March 30, 2005, Dr. Ridlon referred the claimant to a neurologist, Dr.

Karen Perry. An MRI ordered by Dr. Perry and performed April 7 revealed small

herniations at C4-5 and C6-7. Dr. Perry then referred the claimant to a

neurosurgeon, Dr. James Arthur. Dr. Arthur saw her on June 1 and noted

“decreased range of motion of the cervical spine with severe trapezius muscle

spasm.” He performed a discogram on June 28; CT scans confirmed the herniations
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at C4-5 and C6-7, but the only positive pain response was at C5-6, eliciting headache

pain and “scapular border pain.” The claimant remains under the care of Dr. Arthur.

As noted above, the claimant testified that she reported her injury to her

supervisor, Renee Collins. Collins testified and agreed that the claimant reported the

injury, though she said the claimant also mentioned her prior injuries:

She said I guess it could have happened pulling the

cases to the line but I have also injured my neck in a

horseback riding accident and right after that she had

injured it again in a - she had got rearended in an

automobile accident.

An office clerk, Maria Dominguez, testified that the claimant came into the

office on the day of the alleged injury asking “for some creme” for her neck.

Dominguez testified that the claimant attributed the neck pain to her prior

horseback and auto accident injuries and did not mention a work injury. Joseph

Hogue, the human resources manager for the respondent-employer, similarly

testified that the day of the alleged accident the claimant told him her neck pain was

from her prior injuries and that she mentioned nothing of a work accident. The

claimant denied mentioning her prior injuries to Collins, Dominguez, or Hogue.

Matthews, the plant nurse, admitted that when she saw the claimant the following

day, the claimant told her that she had injured her neck at work. 
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II. Adjudication

A. Compensability

For the claimant to establish a compensable injury as a result of a specific

incident, the following requirements of Ark. Code Ann. § 11-9-102 (4)(A)(i) must be

established: (1) proof by a preponderance of the evidence of an injury arising out of

and in the course of employment; (2) proof by a preponderance of the evidence that

the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. § 11-9-102(16), establishing the

existence and extent of the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is identifiable by time and place

of occurrence. Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim, compensation must be

denied. Id. 

The claimant’s account of her injury is plausible and is substantially

consistent with the testimony of her supervisor. Given the testimony of the claimant

and her supervisor, and the medical records submitted herein, I find that the

claimant has proven by a preponderance of the evidence that she sustained an
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injury arising out of and in the course of her employment; that her injury was

caused by a specific incident identifiable by time and place of occurrence; that her

injury caused internal physical harm to the body requiring medical services; and

that the existence and extent of her injury is established by medical evidence

supported by objective findings, namely the muscle spasms noted by multiple

medical providers and the herniations at C4-5 and C6-7 as revealed by CT scans. The

claimant has proven every element of a compensable injury; I therefore conclude

that the claimant has proven by a preponderance of the evidence that she sustained

a compensable injury to her cervical spine.

In making this finding, I note several factors. First, I recognize that several co-

workers quoted the claimant as blaming her neck problems on her prior accidents.

However, Dr. Ridlon’s notes reflect that the day after the alleged accident, the

claimant related to him that her injury was work-related, and his history of the

accident is consistent with the claimant’s testimony. Indeed, all of the claimant’s

medical providers reflect a consistent history of a work-related accident. It is

understandable that immediately after the accident the claimant might have thought

that her prior accidents were at least a contributing factor, which would explain the

statements purportedly made to her co-workers. But the fact remains that (1)

immediately after her accident the claimant reported a work-related injury to her
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supervisor; (2) the next day she reported a work-related injury to the plant nurse;

(3) she has consistently reported a history of a work-related injury to her medical

providers; and (4) the facts of the accident reported to all of these individuals are

entirely consistent with the claimant’s testimony as to the accident.

More to the point, CT scans of the claimant’s cervical spine were taken after

both prior accidents, and in each case the CT scans revealed nothing abnormal; an

MRI taken only days after the work incident, however, revealed new findings,

herniations at C4-5 and C6-7. It appears highly unlikely that these herniations

resulted from either of the prior accidents. The prior accidents likewise do not

explain the muscle spasms noted by virtually every medical provider since the work

injury, spasms that Dr. Arthur specifically described as “severe.” The existence of

these spasms is corroborated by the straightening of the cervical spine noted by Dr.

Ridlon in the claimant’s initial visit. The last mention of any neck spasms I can find

prior to the work incident were in July 2004, many months prior. Even if the prior

incidents played a contributory role, it is plain from the record that the work

incident of March 15, 2005, at the very least aggravated the claimant’s pre-existing

condition and contributed to her need for treatment.

Finally, I note that the discogram indicated that some of the claimant’s

symptoms – headaches and scapular pain – may originate at C5-6, a level at which
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there are no objective findings of injury. Even if the compensable injury is not

responsible for all of the claimant’s symptoms, I find it more likely than not that it

is responsible for at least some of the symptoms, including her severe spasms.

Nothing in the discogram report indicates that the herniations are not to blame for

these spasms.

B. Indemnity and Medical Benefits

An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period

in which he suffers a total incapacity to earn wages. Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The healing

period ends when the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

Dr. Ridlon took the claimant off of work as of March 16, the day after the

accident. When Dr. Ridlon referred the claimant to a neurologist on April 1 he

released her to return to work. The claimant attempted to return to work, but she

was able to work for only a half-day because of her headaches and muscle spasms.

The neurologist, Dr. Perry, placed the claimant on light duty as of April 5, but no
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light-duty work was available at the respondent-employer. Dr. Arthur took the

claimant off of work entirely as of June 1. The respondents introduced into evidence

surveillance videotapes of the claimant, but the activities portrayed therein are

insufficiently strenuous to convince me to disregard Dr. Arthur’s opinion.

Given the evidence herein, I find that the claimant has proven by a

preponderance of the evidence that she has been within her healing period and

totally incapacitated from earning wages from March 16, 2005, until a date yet to be

determined. I therefore conclude that the claimant has proven by a preponderance

of the evidence that she is entitled to temporary total disability benefits from March

16, 2005, until a date yet to be determined.

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by

the employee. ARK. CODE ANN. § 11-9-508(a). What constitutes reasonably necessary

medical treatment is a question of fact. Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994).

Nothing in the record herein contradicts or questions the treatment

recommendations made by the claimant’s physicians. Therefore, I find that the

claimant has proven by a preponderance of the evidence that the treatment she has

received thus far, including treatment by and at the referral of Drs. Ridlon, Perry,
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and Arthur, has been reasonably necessary in connection with the compensable

injury, and that additional medical treatment remains reasonably necessary.

C. Compensation Rate

Compensation is payable at a rate computed from the claimant’s average

weekly wage under the contract of hire in force at the time of the accident. ARK.

CODE ANN. § 11-9-518(a)(1). The average weekly wage is to be determined based on

no less than a full workweek in the employment. Id. The Commission is empowered

in exceptional circumstances to determine the average weekly wage by a method

that is just and fair to the parties.  ARK. CODE ANN. § 11-9-518(c).

The claimant testified that she took a voluntary “downgrade,” or demotion,

as of December 7, 2004. She testified that after this downgrade, her hourly wage

varied depending on the task she was performing. This testimony is corroborated

by the Form AR-W submitted by the parties, in that I cannot compute a consistent

hourly rate from week to week based on the figures in the AR-W. Since the

claimant’s wage rate changed during the year prior to the injury, and since the

average weekly wage must be computed on the basis of “the contract of hire in force

at the time of the accident,” it is not appropriate to simply average the prior 52

weeks of pay, as respondents suggest.



-14-

The claimant testified that she earned “close to” $10.22 per hour for the tasks

she was working the day of her alleged injury. The AR-W reflects that the claimant

frequently worked less than 40 hours per week, but the absence records prepared

by the respondent-employer make clear the claimant was expected to work eight

hours per day, 40 hours per week, and she lost pay for absences that brought her

below 40 hours per week. Therefore, since the average weekly wage must be

computed on the basis of no less than a full-time workweek, I find that the claimant

earned an average weekly base wage of $408.80 ($10.22 x 40 hours). Cf. Cracker Barrel

v. Lassiter, __ Ark. App. __, __ S.W.3d __ (Sept. 8, 2004). In the year prior to her

injury she earned overtime pay of $1,052.32, or an average of $20.24 per week.

Adding these two figures together, I find that the claimant has proven by a

preponderance of the evidence that she earned an average weekly wage of $429.04.

AWARD

The claimant has proven by a preponderance of the evidence that she

sustained a compensable injury to her cervical spine; that she is entitled to medical

treatment; and that she is entitled to temporary total disability benefits from March

16, 2005, until a date yet to be determined. The respondents are hereby directed and

ordered to pay benefits in accordance with the findings of fact and conclusions of
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law set forth herein.

The claimant’s attorney, Mr. Greg Giles, is hereby awarded the maximum

statutory attorney’s fee on all indemnity benefits controverted,  pursuant to Ark.

Code Ann. § 11-9-715.

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §

11-9-809.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


