
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F308421

MELLISA CROWNE   CLAIMANT

ADVANTAGE INFORMATION SERVICE, INC. RESPONDENT

SAFECO/AMERICAN STATES INSURANCE,
INSURANCE CARRIER                                      RESPONDENT

OPINION FILED NOVEMBER 2, 2005

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by STEPHEN SHARUM, Attorney, Fort Smith,
Arkansas.

Respondents represented by GUY WADE, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on July 19, 2005,

in Fort Smith, Arkansas.  The deposition of the claimant was taken

on April 18, 2005, and has been admitted as Respondents’ Exhibit

No. 2. The deposition of Dr. Terry Hoyt was taken on May 16, 2005,

and has been admitted as Claimant’s Exhibit No. 5.  The deposition

of Dr. Keith Bolyard was taken on June 28, 2005, and has been

admitted as Respondents’ Exhibit No. 1.  

A  pre-hearing order was entered in this case on April 21,

2005.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of this pre-hearing order was made

Commission’s  Exhibit No. l to the hearing. 

The following stipulations were offered by the parties and are

hereby accepted:

1. On all relevant dates, including July 28, 2003,  the
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relationship of employee-employer-carrier existed between

the parties.

2. The appropriate weekly compensation rates would be

$227.00 for total disability and $170.00 for permanent

partial disability, based upon on average weekly wage of

$340.00.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

her right ankle/foot on July 28, 2003.

2. Whether the claimant sustained a compensable injury or

compensable consequence in the form of RSD or CRPS

involving her right lower extremity.

3. The claimant’s entitlement to the payment of medical

expenses, temporary total disability benefits from

January 21, 2004 through February 21, 2004, temporary

partial disability from February 22, 2004 through a date

yet to be determined and attorney’s fees.

In regard to these issues, the claimant contends:

“The claimant contends that she sustained a
compensable injury on July 28, 2003, during
and within the scope of her employment.  The
claimant sustained an injury to her right foot
when she was retrieving mail from the
respondent-employer’s post office box from the
U. S. Postal Service downtown post office in
Fort Smith, Arkansas, and the box came out and
fell on the claimant’s right foot.  The
claimant reported the injury to her supervisor
and the claimant was sent to Pro-Med Cooper
Clinic on July l28, 2003 and was treated by
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Pamela Harmon.  The claimant has received
medical treatment at the direction of Dr.
Harmon from and since the date of injury.  The
respondents have refused to pay the medical
treatment for the follow up medical care at
the direction of Dr. Harmon and the other
treating physicians. The respondents
terminated the claimant from her employment on
January 21, 2004 as a result of the claimant’s
injury.  The claimant is entitled to temporary
partial disability benefits from January 21,
2004 to a date yet to be determined and
attorney’s fees on all indemnity benefits.”

In regard to these issues, the respondents contend:

“Respondents contend that the claimant did not
sustain a compensable injury within the course
and scope of her employment.  Claimant’s
complaints reveal a pre-existing injury for
which the respondents are not responsible.
The claimant was ultimately terminated January
21, 2004 for reasons unrelated to her alleged
injury and therefore, is not entitled to
temporary total or temporary partial
disability benefits.”

DISCUSSION

I. WHETHER THE CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HER RIGHT

ANKLE/FOOT ON JULY 28, 2003

The first issue to be addressed is the question of whether the

claimant sustained a compensable physical injury to her right

ankle/foot, as the result of a specific employment related incident

on July 28, 2003.  The burden rests upon the claimant to prove all

of the necessary statutory requirements to establish a “compensable

injury” to this portion of her body.

First, she must show that her alleged employment related

injury satisfies the criteria of Ark. Code Ann. §11-9-102(4)(D).

This subsection requires that the claimant prove by medical

evidence the actual existence of the physical injury or condition
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alleged to be compensable.  Further, the existence of this injury

or condition must be supported by or based upon “objective

findings” as that term is defined in Ark. Code Ann. §11-9-

102(16)(A)(i).

The initial medical records of Dr. Pamela Harmon, show that

she diagnosed a contusion of the claimant’s right ankle and a

fracture of the distal metatarsal head.  Although Dr. Harmon does

not specifically identify the particular metatarsal that was

fractured, from the radiographic evidence presented and the

subsequent medical reports and records, it was presumably the

second metatarsal.  

The claimant was subsequently referred by Dr. Harmon to Dr.

Keith Bolyard, an orthopaedic surgeon. Dr. Bolyard diagnosed a

contusion of the claimant’s right dorsal foot, a Freiberg’s

infarction type lesion of the second metatarsal head, and

dysfunctional type pain involving the claimant’s right foot.

The contusion, which was diagnosed both by Dr. Harmon and Dr.

Bolyard is objectively supported by their findings on clinical

examination.  On her clinical examination of July 28, 2003, Dr.

Harmon noted swelling of the lateral malleolar area on the medial

aspect of the claimant’s right ankle.  In his report of August 4,

2003, Dr. Bolyard noted fading ecchymosis that is 2 cm. above the

ankle joint and in the mid-line. He also notes some mild

“puffiness” at the II-III interspace.  

The defect that involved the metatarsal head of the claimant’s

second metatarsal, which was diagnosed by Dr. Harmon as a fracture
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and by Dr. Bolyard as a pre-existing Freiberg’s infarction lesion,

is also “objectively” supported.  This defect was shown on x-rays

performed by both Dr. Harmon and  by Dr. Bolyard.

The medical evidence also “establishes” other diagnosis for

the claimant’s subsequent complaints with her right foot.  On

August 18, 2003, the claimant consulted Dr. Kent Magrini, a

podiatrist with Cooper Clinic.  Dr. Magrini diagnosed the presence

of acute bursitis of the second metatarsal phalangeal joint of her

right foot with a strain and lateral foot pain of the right foot

that was secondary to an alteration in her gait from the acute

bursitis.  This diagnosis was based upon or supported by his

clinical examination of the foot.  Although the majority of the

findings he noted would be considered “subjective,” he did note the

“objective” finding of edema or swelling about the metatarsal

phalangeal joints of her second and third toes on her right foot.

His diagnosis would be further supported by “objective” findings of

fluid accumulation or effusion which he observed during subsequent

treatment on August 27, 2003.  In his initial report Dr. Magrini

relates this bursitis to the claimant’s pre-existing Freiberg’s

aseptic necrosis and the degenerative osteophytes and other

secondary changes it has produced.

Finally, the medical evidence “establishes” yet another series

of possible diagnoses for the etiology of the claimant’s right foot

complaints. These diagnoses were made by Dr. William (Bill) Crotty,

another podiatrist.  The claimant initially consulted Dr. Crotty on

or about December 3, 2003.  Dr. Crotty initially diagnosed
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Freiberg’s infarction or metatarsal fracture of the second

metatarsal head of her right foot with secondary metatarsal

phalangeal joint capsulitis.  He subsequently diagnosed her

difficulties as a neuroma in the area of the second interspace of

her right foot.  Ultimately he diagnosed a possible stress fracture

of either the second or third metatarsal or both.  However, the

only objectively supported diagnosis is the Freiberg’s infarction.

After consideration of all the medical evidence presented, I

find that the claimant has proven by the greater weight of the

medical evidence the actual existence of a contusion to her right

ankle/foot and a defect involving the second metatarsal head of the

right foot.  The actual existence of both of these injuries or

conditions, is clearly supported by “objective” radiographic

studies.  Thus, in regard to these two injuries or conditions the

claimant has satisfied the statutory requirement of Ark. Code Ann.

§11-9-102(4)(D).

At the present time, I will refrain from any discussion of Dr.

Bolyard’s diagnosis of “dysfunctional type pain.”  This matter will

be addressed later in this Opinion along with the issue of the

compensability of the claimant’s reflex sympathetic dystrophy

(RSD).  

The claimant must next prove that the medically established

and objectively documented physical injuries or defects involving

her right foot satisfy the definitional requirements for a

“compensable injury” that are contained in Ark. Code Ann. §11-9-

102(4)(A)(i).  These definitional requirements are:



 F308421-Crowne 7

1. That the physical injury or condition must
arise out of and occur in the course of the
employment;

2. That the injury or condition must be caused by
a specific incident;

3. That the physical injury or condition must be
identifiable by time and place of occurrence;

4. That the physical injury or condition must
cause internal or external physical harm to
the claimant’s body;

5. That the physical injury or condition must
require medical services or result in
disability.

In order to satisfy the first three of these definitional

requirements, the claimant must prove the existence of a causal

relationship between a specific employment related incident and

these medically established and objectively documented physical

injuries or defects.  In the present case, the only direct evidence

presented by the claimant to prove this fact is her own testimony.

 Although the testimony of a party is never considered

uncontradicted, this does not mean that it can be arbitrarily

disregarded.  If such testimony is credible, it may be sufficient,

in and of itself, to prove any fact it is legally competent to

address.  Clearly, the claimant’s testimony is legally competent to

prove the occurrence of a specific employment related incident and

to establish the existence of a close temporal relationship between

this incident and the onset of difficulties with her right

ankle/foot.

I find the claimant’s testimony concerning the actual

occurrence of the  specific employment related incident, on July
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28, 2003, and the contemporaneous onset of difficulties with her

right foot to be credible.  Her testimony in this regard coincides

with that given in her deposition and that recorded in the initial

medical histories.  I find that the claimant’s testimony and the

other evidence presented proves the existence of a causal

relationship between a specific employment related incident on July

28, 2003, and the medically established and objectively supported

contusion of her right ankle/foot.  I further find that the

evidence presented fails to prove that this incident played any

causal role in producing this defect or resulted in any acute

fracture to this area.

In reaching this latter decision, I am aware that Dr. Harmon

diagnosed an acute fracture in this area of the defect and that

various subsequent doctors have also apparently operated under this

diagnosis.  I am also aware that the radiologist, Dr. Leo

Drolshagen, also interpreted the initial x-rays as showing a

probable undisplaced, incomplete or partial fracture in this area

of the pre-existing defect.  However, it is clearly the expert

opinion of Dr. Bolyard that the defect involving the head of the

claimant’s second metatarsal does not reflect a recent fracture,

but rather represents a pre-existing defect in the form of

Freiberg’s infarct.  Both Dr. Bolyard and Dr. Magrini are highly

competent physicians with particular expertise in the area of

medicine associated with such conditions.  I would further note

that the diagnoses of this fracture by subsequent physicians was

made without reviewing any x-rays or even medical records and
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appears based solely upon a history from the claimant that such a

fracture had occurred.

 I would also note that Dr. Bolyard’s opinion is further

bolstered by the testimony of the claimant. In her description of

the accident in her testimony, she indicated that the box struck

her right shin and the top part of her right ankle.  This testimony

is further supported by her initial physical examinations, which

revealed bruising in this limited area.  No bruising or abrasions

were  noted in the metatarsal area at the base of the claimant’s

toes.  Thus, it would appear that this accident failed to produce

sufficient  direct trauma to the metatarsal area of the claimant’s

right foot to produce any fracture.

Finally, I find that the greater weight of the evidence fails

to prove the existence of a causal relationship between this

incident and the claimant’s medically established and objectively

supported bursitis of the second metatarsal phalangeal joint of her

right foot.  As previously noted the greater weight of the evidence

fails to show that this incident produced any significant trauma to

this area.  Further, (also previously noted) the records of Dr.

Magrini do not indicate that he felt this bursitis to be related to

the claimant’s accident.  Instead, he indicates that her bursitis

was simply the consequence of irritation of the joint by the

degenerative osteoarthritic changes.  

The greater weight of the credible evidence presented

including both testimony and medical evidence, shows that the

employment related contusion to the claimant’s right foot resulted
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in internal physical damage to this portion of her body that was

sufficient to reasonably require appropriate medical services to

resolve this damage.  Thus, the claimant has proven the final two

definitional requirements of Ark. Code Ann. §11-9-102(4)(A)(i).

In summary, I find that the claimant has proven by the greater

weight of the credible evidence that, on July 28, 2003, she

experienced a “compensable injury” to her right foot and this

injury was in the form of a contusion.  In regard to this

particular injury, the claimant has established the actual

existence of this injury by medical evidence that is supported by

objective findings. She has further proven that this particular

injury arose out of and occurred in the course of her employment,

was caused by a specific incident, is identifiable by time and

place of occurrence, resulted in internal physical harm to this

part of her body, and required medical services. 

II. WHETHER THE CLAIMANT HAS EXPERIENCED A COMPENSABLE CONSEQUENCE

OR COMPLICATION IN THE FORM OF RSD INVOLVING HER RIGHT LOWER

EXTREMITY

The next issue presented is the question of whether the

claimant has experienced a compensable consequence or complication

of her compensable right foot injury, in the form of reflex

sympathetic dystrophy (RSD). [The more recently accepted term for

this condition is now  complex regional pain syndrome or CRPS].

The burden again rests upon the claimant to prove the existence and

the compensability of such a condition.

Compensable consequences or complications must also satisfy
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all of the statutory requirements for  “compensability” imposed by

the Act. This would include the requirements of Ark. Code Ann. §11-

9-102(4)(D).

The medical evidence is in dispute over whether the claimant

has actually experienced or is experiencing RSD involving her right

foot.  The only physicians, who have diagnosed the actual existence

of this condition are Dr. Terry Hoyt, a general practitioner, and

Dr. Margaret Tremwel, a neurologist.  None of the other numerous

physicians, who saw the claimant, have reached this diagnosis.

This includes Dr. Bolyard (an orthopaedist), Dr. Magrini, and Dr.

Crotty (podiatrists and multiple general or family practitioners).

Further, Dr. Hoyt appears to be the only physician who has observed

any “objective findings” to support such a diagnosis.

Clearly, Dr. Bolyard had previously diagnosed the claimant as

exhibiting signs of “dysfunctional pain syndrome.”  However, he

points out in his deposition, such a diagnosis simply means that

the claimant appears to be exhibiting subjective complaints that

far outweigh the objectively documented nature and extent of the

injury sustained. While Dr. Bolyard acknowledges that RSD would

explain this discrepancy, he makes it clear that his diagnosis of

dysfunctional pain syndrome is not synonymous with a diagnosis of

RSD.  

During his initial visit on December 22, 2003,  Dr. Hoyt’s

physical examination indicated that the claimant’s right foot was

“cool to the touch” and had a “slight pallor.”  However,  at that

Dr. Hoyt did not make a diagnosis of RSD, but instead diagnosed
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“neuropathic pain” that was secondary to a fracture of the

claimant’s right foot, when she had “smashed” it four months prior.

It is important to note that the claimant was seen and

extensively evaluated on that exact date by Dr. William Crotty, a

podiatrist.  Dr. Crotty records no “coolness” or “pallor” upon his

examination. There is also no evidence that he noted any such

findings on his previous examinations of the claimant.

It is also worthy to note that in his report  of December 22,

2003, Dr. Crotty also recorded:

“She did well for about two to three months
(following a joint aspiration by Dr. Magrini)
and then the pain returned while she was
walking her dog.”

Apparently, the claimant neglected to relate this subsequent

incident to Dr.  Hoyt.  In fact, it appears that the claimant went

to Dr. Hoyt when Dr. Crotty, apparently discontinued her narcotic

pain medication, which she then appears to have obtained from Dr.

Hoyt.  It is also interesting to note that it does not appear that

the claimant informed Dr. Hoyt that she was undergoing treatment by

Dr. Crotty.

On December 28, 2003, the claimant returned to Dr. Hoyt. At

that time, he noted that the claimant was still limping, still had

no noticeable edema (swelling), and that her foot still appeared

cool to the touch.  Dr. Hoyt’s diagnosis remained that of

neuropathic pain in the right foot.  Dr. Hoyt again prescribed

narcotic pain medication.  

However, when the claimant saw Dr. Crotty,  on December 30,
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2003, he appears to have observed no  temperature difference

bewteen the claimant’s feet.  He simply directed the claimant to

gradually discontinue the use of her BK cast.  His diagnosis

remained that of a neuroma with a possible stress riser or the

starting of  a stress fracture of the third metatarsal. He further

observed that the claimant’s second metatarsal and second MP joint

appear to be “doing well.”  

On January 16, 2004, Dr. Crotty again saw the claimant. At

that time, he noted that the claimant advised him that she was

doing much better and requested a release to return to work without

restrictions.  On his physical examination, he noticed a decrease

in the claimant’s subjective complaints of pain and continued to

note no findings of swelling, temperature differential, or skin

changes or skin discoloration.  

 However, on that exact same day, the claimant appeared at the

Pro-Med Clinic of Cooper Clinic, where she was seen by Dr. Charles

Chalfant.  The claimant gave Dr. Chalfant a history that she had

sustained an injury, which she was told was a Freiberg fracture,

and had subsequently developed an avascuar necrosis of the

metatarsal head of the right third metatarsal.  She further advised

him that she periodically had flare-ups of pain which get “really

bad.”  She  requested pain medication for these complaints.  Upon

his physical examination, Dr. Chalfant noted that the claimant was

tender over the third metatarsal head of her right foot and opined

that there was inflammation present. He recommended a referral for

an orthopaedic evaluation. However, there was no mention of the
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observation of any temperature difference, skin abnormalities,

palor, or other abnormalities.   The claimant never again returned

to Dr. Crotty.

On January 27, 2004, the claimant saw Dr. Hoyt with continued

complaints and seeking a refill of her narcotic pain medication.

The only finding noted on his physical examination on that date was

an impairment of the claimant’s discrimination to two-point soft

touch involving the second, third, and fourth toes and a weakness

of the right second toe. Yet, it was at this point that Dr.  Hoyt

first noted a diagnosis of RSD, as opposed to neurogenic pain.  He

continued the claimant’s oral medication and recommended a

neurological consult. Curiously, in his handwritten notations, he

also indicated that the claimant’s right foot is “doing much

better.”

The claimant returned Dr. Hoyt on February 17, 2004.  At that

time, he noted no edema, erythema, or pallor involving the

claimant’s right foot. He also noted that the claimant had adequate

pedal pulses.  He recorded the claimant’s complaints as a dry mouth

from the Neurontin, a fracture to the right foot growth plate on

July 27, 2003, and the claimant’s foot hurting.  His diagnosis

continued to be RSD of the claimant’s right foot.

On March 1, 2004, the claimant was seen at Dr. Hoyt’s request

by Dr. Margaret Tremwel. Dr. Tremwel took a history that the

claimant’s foot difficulties began in July of 2003, when “while at

work a mail box fell onto her foot fracturing the bones of her

foot.”  Dr. Tremwel also stated that the claimant advised her that
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this had subsequently resulted in an avascular necrosis. She

described the claimant’s complaints as involving pain encompassing

the dorsum and plantar surfaces of her right foot that radiate to

the inter aspect towards the heel, that this pain was constant, but

seemed to be worse at night. Dr. Tremwel further recorded

complaints of occasional swelling and redness of the dorsum of the

right foot with increased pain.  However, Dr. Tremwel’s physical

examination, the claimant’s right foot appeared to be entirely

normal, including electrodiagnostic studies of the entire right

lower extremity.  Nonetheless, Dr. Tremwel made a diagnosis of

reflex sympathetic dystrophy.  This diagnosis would seem to be

based solely on the claimant’s history, her subjective complaints,

and apparently the prior diagnosis of Dr. Hoyt.  

On April 2, 2004, the claimant was  seen at Sparks Preferred

South for a refill of her medications.  On April 5, 2004, she was

again seen or inquired about an alteration of these medications.

However, the claimant’s next actual visit with Dr. Hoyt appears to

have taken place on May 23, 2004.  At that time, Dr.  Hoyt noted

that his physical examination revealed the claimant’s right foot to

be warm, had no discoloration, and had adequate distal pulses.

However, he continued his diagnosis of RSD, but incorrectly noted

that it involved the left foot.  Dr. Hoyt again continued the

claimant on pain medication.

The claimant returned to Dr. Hoyt on August 20, 2004. At that

time, he recorded no abnormalities involving the claimant’s right

foot.  However, he continued his diagnosis of reflex sympathetic
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dystrophy and added a diagnosis of depression. The claimant’s pain

medication was continued.

The claimant’s next visit with Dr. Hoyt was on September 27,

2004. At that time, his physical examination continued to note no

edema or discoloration of the claimant’s foot, but found it to be

hypersensitive.  At that time, he continued the claimant’s various

medications.  

On November 8, 2004, Dr. Hoyt saw the claimant for complaints

of increased right foot pain. He noted that the claimant gave a

history of an onset of unbearable pain in her right foot with

swelling and needles and pins sensations, but related no particular

cause for this change. On physical examination he stated that the

claimant’s foot was again cool to the touch and appeared to be

hypersensitive.  However, he  observed no edema or swelling of the

foot.  He continued his diagnosis of reflex sympathetic dystrophy

of the claimant’s right foot, continued the claimant’s medications,

and recommended an orthopaedic referral.  

On April 26, 2005, Dr.  Hoyt again saw the claimant for

complaints of recurrent pain and swelling of her right foot.  At

that time, he did note that his physical examination showed

“diffuse” edema or swelling of the right foot with

hypersensitivity.  He also noted that the foot appeared to be cool

to the touch, and displayed diffuse cyanosis (a bluish appearance).

On May 6, 2005, he wrote the claimant’s attorney and recited

the result of this physical examination. Although he states that

this physical examination occurred “today” (i.e. May 6, 2005), it
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clearly appears from the remainder of his letter that he is

actually discussing his finding or his visit back on April 26,

2005.  In this letter, he also appears to  recall that he had

previously observed diminished hair growth on some visit, which he

neglected to record at the time.  In his deposition, he stated that

he  neglected to note this finding in his office record, because

he did not feel it to be important.  I would note that at the

hearing, visual inspection of the claimant’s right foot failed to

reveal swelling or any change in the appearance or color of the

skin or any abnormal hair growth.  

There is no indication that Dr. Hoyt or Dr. Tremwel performed

or even recommended either a triple phase bone scan or a Doppler

study of the claimant’s right foot or lower extremity.  These two

tests are widely accepted as the primary diagnostic screening tests

for the presence of RSD. Another diagnosis (as well as therapeutic)

procedures would have been a neural block of the right lower

extremity by injection of a local anesthetic.  This, too, was not

attempted or recommended.

After consideration of all the evidence presented, I am not

convinced that the claimant has “established” by the greater weight

of the medical evidence the actual existence of reflex sympathetic

dystrophy, and has further failed to prove that its existence is

supported by “objective findings.”  It is highly unusual that

objective symptoms indicative of RSD would appear, disappear, and

then reappear, as would have to be the case with the claimant’s

alleged RSD.  It is even more unusual that only one physician has
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observed any “objective findings” to support the presence of RSD,

and then only occasionally.

However, even if the claimant had satisfied the requirement of

establishing the existence of RSD by medical evidence that was

supported by “objective findings,” it is my further opinion that

she has failed to prove that such a condition would be related to

the “compensable injury” to her foot in the accident of July 28,

2003.

The October 7, 2003, report of Dr. Bolyard indicates that on

that date the claimant was exhibiting no symptoms. It was Dr.

Bolyard’s opinion that, as of that date, all of the claimant’s

difficulties attributable to her compensable injury of July 28,

2003, had resolved without any permanent impairment.  This included

what he had diagnosed as “dysfunctional pain syndrome.”  

Although the claimant’s testimony and the history she gave her

subsequent physicians was that she has continuously experienced

pain and difficulties since the injury of July 28, 2003, the fact

remains that she did not seek any further medical treatment for any

difficulties with her foot, until she consulted Dr. Chalfant on

November 10, 2003.  At that time, the claimant gave a history of

pain when “her dog stepped on her foot” that same day.  In her

testimony, the claimant stated that she must have been referring to

the incident when the dog jumped on her foot back on September 26,

2003, as recorded in the records of Dr. Suguitan (Claimant’s

Exhibit No. 1, page 18).  I find this testimony to be lacking in

credibility.  It would be highly unlikely that Dr. Chalfant would
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have expressly written “today,” if this had not been what the

claimant told him. The fact that he ordered additional x-rays would

also support a history of  recent trauma or injury.  I would also

note that the claimant apparently did not bother to mention this

incident on November 10, 2003, to any of her subsequent physicians,

particularly Dr. Hoyt.  

When the claimant initially consulted Dr. Crotty, she gave a

history that her pain and difficulties with her right foot had

previously resolved, but returned “while she was walking her dog.”

Again, this is a fact that she neglected to mention to any of her

subsequent physicians.

There is also the mention in the claimant’s deposition that

she was involved in a motor vehicle accident, when the car she was

traveling in struck a deer.  This accident appears to have occurred

on October 20, 2003.  Although this accident produced sufficient

trauma to cause the claimant to seek an evaluation and treatment at

the emergency room, the claimant failed to mention this incident to

any of her subsequent treating physicians. 

 Absolutely none of the medical reports and records, prior to

December of 2003, record any objective symptoms that would be

indicative of reflex sympathetic dystrophy. Multiple extensive

examinations performed on the claimant during this period showed

adequate capillary filling, normal pulses, no discoloration, no

skin changes, no temperature differences, etc.  In particular, the

initial report of Dr. Magrini specifically notes that he checked

for these types or abnormalities and that none were present.  It
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was months after the claimant’s compensable injury and only

following the “dog” incident and the motor vehicle accident that

such abnormalities were purportedly seen by Dr. Hoyt. 

I find that the evidence presented is insufficient to prove

the existence of a causal relationship between such a condition and

the claimant’s compensable right foot injury of July 28, 2003.

While the claimant’s compensable right foot injury on that date

could have reasonably produced RSD, such a condition could also be

reasonably produced by a multitude of subsequent traumatic events.

The absence of objective findings to support the presence of RSD

until after the effects of the claimant’s compensable injury of

July 28, 2003, had ended or resolved makes it highly unlikely that

this injury was the cause of any subsequent RSD that the claimant

may have subsequently experienced. The occurrence of subsequent

traumatic events, as shown by the evidence as occurring after the

resolution of the claimant’s compensable foot injury and more

closely related in time to the appearance of symptoms supposedly

indicative of RSD, would make these subsequent traumatic events a

more likely cause of any such condition.

III. BENEFITS

It now becomes necessary to determine the nature and extent of

benefits to which the claimant is entitled as a result of the

compensable injury to her right foot that occurred on July 28,

2003.  The burden rests upon the claimant to prove her entitlement

to these benefits.

Clearly, the claimant is entitled to reasonably necessary
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medical services for her compensable right foot injury.  However,

the claimant must prove that the services provided were, in fact,

reasonably necessary for this injury.  Medical services are

“reasonably necessary” when they are necessitated by or connected

with the compensable injury and have a reasonable expectation of

accomplishing the purpose or goal for which they are intended.

At this point, I would note that this claim has been

controverted in its entirety and no issue has been raised by the

respondents in regard to whether any of the medical services

rendered were “unauthorized” under Ark. Code Ann. §11-9-514.  I

therefore assume that this is not an issue and it will not be

addressed in this Opinion.  

Clearly, the medical services provided the claimant by and at

the direction of Dr. Pamela Harmon and Dr. Keith Bolyard were

necessitated by and connected with the claimant’s compensable

contusion of her right foot.  These services provided her by and at

the direction of these physicians were of a type and nature

normally considered by the general medical community as being

appropriate to determine the nature and extent of the injury and to

adequately treat such an injury.

Therefore, these services represent “reasonably necessary

medical services” for the claimant’s compensable injury under Ark.

Code Ann. §11-9-508. Pursuant to the provisions of this subsection,

the respondents are liable for the expense of these services,

subject to the medical fee schedule established by this Commission.

Next, it is necessary to address the services provided to the
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claimant by and at the direction of Dr. Kent Magrini.  Apparently,

the claimant was dissatisfied with the fact that Dr. Bolyard had

referred her for physical therapy of her right foot on August 18,

2003.  On that same date, the claimant  consulted Dr. Magrini. 

In her deposition, the claimant testified that the

respondents’ sent her to Dr. Magrini for a second opinion, when Dr.

Bolyard advised that he might perform surgery to correct her

problem (D.45-D.47).  In her testimony at the hearing, the claimant

again stated that she was sent by the respondents to Dr. Magrini,

but conceded in her testimony at the hearing that Dr. Bolyard never

recommended surgery.  The respondents’ witnesses expressly deny

that the claimant was sent by the respondents to Dr. Magrini.  I

find the claimant’s testimony in this regard to lack credibility.

   Curiously, the records of Dr. Magrini show that the claimant

never advised him that she had been referred to physical therapy or

was scheduled for follow up by Dr. Bolyard. At the same time, the

records of Dr.  Bolyard show that the claimant failed to advise him

that she was being seen or treated by Dr. Magrini. The records of

Dr. Magrini further show that the claimant intentionally misled him

into believing that Dr. Bolyard knew and had consented to his

taking over the claimant’s care.  Dr. Magrini recites that he was

told by the claimant  that Dr. Bolyard had told her that he had

nothing else to offer her in the way of treatment anyway.

  While I have no idea as to why the claimant felt it

necessary to mislead Dr. Magrini, except for its effect on the

overall credibility, it is of no particular relevance in regard to
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the liability for the expense of Dr. Magrini’s services.  The

respondents have controverted this claim in its entirety.  Thus,

the claimant was free to change or seek medical services from

whomever she wished. She need only prove that the actual medical

services she obtained were reasonably necessary for the

compensable injury.

Dr. Magrini’s records show that his treatment of the claimant

was direct toward complaints resulting from the pre-existing

Freiberg’s aseptic necrosis and resulting degenerative

osteoarthritic changes of the second metatarsal phalangeal joint.

He diagnoses the claimant’s current complaints as being in the form

of bursitis of this joint due to these defects and secondary

lateral foot pain from an alteration of his gait resulting from the

bursitis.  As I have previously found that this episode of bursitis

has not been proven to be related to the specific employment

related incident, it would not represent a “compensable injury” for

which the claimant would be entitled to medical services under Ark.

Code Ann. §11-9-508.

The records of Dr. Demetrio Suguitan, indicate that his

services were solely necessitated by increased complaints with her

right foot which were caused when her dog “jumped” on her foot the

previous night.  It is my opinion that the claimant has failed to

prove that these services were necessitated by or connected with

her previous compensable injury.

The records of Dr. Donald Samms show that the claimant

consulted him merely for the purpose of obtaining the same pain
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medication she had obtained the week before (September 22, 2003)

from Dr. Magrini.  It would also appear that she neglected to

advise Dr. Samms of this fact or that she was even seeing Dr.

Magrini and had discontinued treatment by Dr. Bolyard. I simply do

not find that the services provided by Dr. Samms were necessary or

appropriate to treat the claimant’s compensable injury.

The records of Dr. Chalfant show that his services also were

essentially limited to prescribing pain medication.  It further

appears that this pain medication was also necessitated by

increased pain resulting from a new incident of trauma to the

claimant’s right foot, when her dog stepped on it again.  I find

that the evidence again fails to prove that these medical services

were necessitated by or connected with the claimant’s compensable

injury.

The final medical services are those of Dr. Crotty, Dr. Hoyt,

and Dr. Tremwel, which will be discussed together.  In regard to

these services, it is my opinion that the greater weight of the

credible evidence proves that the claimant’s compensable injury to

her right foot had totally healed or resolved by the time of her

release by Dr. Bolyard on October 7, 2003.  Any subsequent

complaints which the claimant may have experienced with her right

foot are most probably the sole result of her progressive

degenerative osteoarthritic changes from her pre-existing Freiberg

infarct and necrosis or are the result of the subsequent traumatic

insults to this area, which were unrelated to her employment with

this respondent.
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Therefore, any medical services required by these complaints

would be unrelated to the claimant’s compensable injury of July 28,

2003.  As a result, these services would not represent reasonably

necessary medical services under §11-9-508.

I would further note that the majority, if not all, of the

services provided by Dr. Hoyt and Dr. Tremwel were expressly

provided for the claimant’s supposed RSD.  As this condition, it if

in fact exists, has not been found “compensable”, medical treatment

directed solely toward this condition could not represent

“reasonably necessary medical services”, within the meaning of the

Act.

The final disputed benefits concerns the claimant’s

entitlement to temporary disability benefits (both total and

partial) beginning on January 21, 2004.  The burden rests upon the

claimant to prove her entitlement to these benefits.

In order to meet this burden, the claimant must establish two

facts.  First, she must show that she has continued within her

healing period on and after January 21, 2004.  Secondly, she must

show that she had no “returned to work” during this period or that

her wage-earning capacity had been reduced during this period by

her compensable injury.

The duration of the healing period is a medical question which

must be resolved on the basis of the greater weight of the credible

medical evidence.  The healing period ends when the claimant

achieves the maximum benefit of time and medical treatment in the

resolution of the actual physical damage caused by the compensable
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injury.

In the present case, the greater weight of the credible

medical evidence shows that the claimant’s healing period from her

compensable right foot injury had ended by October 7, 2003.

Therefore, she would not be entitled to temporary disability

benefits beginning on January 21, 2004.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, including July 28, 2003,  the

relationship of employee-employer-carrier existed between

the parties.

3. On all relevant dates, the claimant earned an average

weekly wage of $340.00, which would entitle her to weekly

compensation benefits of $227.00 for total disability and

$170.00 for permanent partial disability.

4. On July 28, 2003, the claimant sustained a compensable

injury to her right foot/ankle, which was in the form of

a contusion.  The claimant has failed to prove that she

sustained any other physical injuries to this portion of

her body in the specific employment related incident of

July 28, 2003.

5. The claimant has failed to prove by the greater weight of

the credible evidence that she has experienced a

compensable consequence in the form of reflex sympathetic

dystrophy (RSD) or complex regional pain syndrome (CRPS),
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involving her right foot/ankle or her right lower

extremity.  Specifically, she has failed to prove the

existence of such a condition by credible medical

evidence that is supported by “objective findings.”

Further, she has failed to prove the existence of a

causal relationship between her compensable injury and

any possible reflex sympathetic dystrophy or complex

regional pain syndrome.  

6. The medical services provided to the claimant by and at

the direction of Dr. Pamela Harmon and Dr. Keith Bolyard

represent reasonably necessary medical services for the

claimant’s compensable right foot/ankle injury. Pursuant

to Ark. Code Ann. §11-9-508, the respondents are liable

for the expense of these services. This liability is

subject to the medical fee schedule established by this

Commission.

7. The medical services provided to the claimant by and at

the direction of Dr. Kent Magrini, Dr. Demetrio Suguitan,

Dr. Donald Samms, Dr. Charles Chalfant, Dr. William

Crotty, Dr. Terry Hoyt, and Dr. Margaret Tremwel

represent reasonably necessary medical services for any

compensable injury that she sustained on July 28, 2003.

Specifically, she has failed to prove that the medical

services provided her by these physicians were

necessitated by or connected with the compensable injury

that she sustained in the employment related incident of
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July 28, 2003.  Thus, the respondents are not liable for

the expense of any of these services.

8. The claimant has failed to prove by the greater weight of

the credible evidence that she is entitled to any

temporary disability benefits, either total or partial,

on and after January 21, 2004.  Specifically, she has

failed to prove that she continued within her healing

period from the effects of her compensable injury at any

time on and after January 21, 2004.  

9. The respondents have denied the occurrence of any

compensable injury to the claimant’s right ankle/foot on

July 28, 2003, and have controverted this claim in its

entirety.

10. As no controverted benefits have been herein awarded to

the claimant, as a result of her compensable injury of

July 28, 2003, no controverted attorney’s fee can be

awarded to the claimant’s attorney.

ORDER

The respondents are liable for the expense incurred by the

claimant as a result of medical services rendered to her for her

compensable right ankle/foot injury by and at the direction of Dr.

Pamela Harmon and by and at the direction of Dr. Keith Bolyard.

This liability is subject to the medical fee schedule established

by this Commission.

All benefits herein awarded, have heretofore accrued and are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.  

                           
                             MICHAEL L. ELLIG

      Administrative Law Judge       


