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Hearing before Administrative Law Judge J. Mark White on June 22, 2005, in Little

Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Thomas Mickel, Attorney at Law, Little Rock,

Arkansas.

Respondents represented by Mr. Michael Ryburn, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On June 22, 2005, the above-captioned claim came on for a hearing in Little

Rock, Arkansas. A pre-hearing conference was conducted on April 18, 2005, and a

Prehearing Order was entered that same day. A copy of the April 18, 2005,

Prehearing Order has been marked as Commission Exhibit No. 1 and made a part

of the record herein without objection. At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set forth

in the Prehearing Order.

The parties stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim; that the employee-employer-carrier
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relationship existed at all relevant times, including November 9, 2004; that the

respondents initially accepted this claim as compensable and paid benefits through

February 24, 2005; and that the claimant earned wages sufficient to entitle him to a

compensation rate of $453 for total disability benefits and $340 for permanent partial

disability benefits.

The parties agreed that the issues to be presented were whether the claimant

sustained a compensable injury to his low back; whether the claimant is entitled to

temporary total disability benefits; whether the medical treatment received by the

claimant has been reasonably necessary in connection with a compensable injury;

whether additional medical treatment remains reasonably necessary in connection

with a compensable injury; and controversion and attorney’s fees.

The claimant contends that he sustained a compensable low-back injury by

specific incident; that he has had conservative treatment from Dr. Scott in

Dardanelle and Dr. Kelly Meyer in Russellville without improvement; that he is

scheduled to see Dr. Jim J. Moore on April 26 on a change of physician; that his

limitations have not changed since respondents unilaterally terminated benefits as

of February 24, 2005; that he has had a prior back injury, but he recovered fully from

that prior injury and his current problems are solely related to the compensable

injury; that he remains in his healing period at this time; and that he is entitled to
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temporary total disability benefits from February 24, 2005, until a date yet to be

determined.

The respondents contend that the claimant was released on February 8, 2005,

with no permanent partial disability and no objective pathology; that the MRI

showed minor degenerative changes and the bone scan was normal; and that there

is no causation between the degenerative changes and the alleged accident.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are hereby made in accordance

with Ark. Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The claimant has proven by a preponderance of the evidence that he

sustained an injury caused by a specific incident identifiable by time and
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place of occurrence, and that he sustained an injury causing internal physical

harm to the body requiring medical services. 

4. The claimant has proven by a preponderance of the evidence that the

existence and extent of his injury is established by medical evidence

supported by objective findings; and that he sustained an injury arising out

of and in the course of his employment. 

5. The claimant has therefore proven by a preponderance of the evidence that

he sustained a compensable injury to his low back on November 9, 2004. 

6. The claimant has proven by a preponderance of the evidence that the

treatment he has received to date for his November 9, 2004, back injury has

been reasonably necessary in connection with the compensable injury, and

that additional medical treatment remains reasonably necessary in

connection with his compensable injury. 

7. The claimant has proven by a preponderance of the evidence that he is totally

incapacitated to earn wages from November 22, 2004, until a date yet to be

determined, and that he remains in his healing period.

8. The claimant has therefore proven by a preponderance of the evidence that

he is entitled to temporary total disability benefits from November 22, 2004,

until a date yet to be determined.
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9. The respondents have controverted this claim in its entirety.

DISCUSSION

I. History

On November 9, 2004, the claimant worked for the respondent-employer as

a millwright in a sawmill. He testified that around midnight that evening, he injured

his low back when a wrench slipped while he was loosening a large bolt. He

described immediate pain, numbness and tingling in his low back, running down

his right leg. He reported the injury to his supervisor, and the next morning at the

respondent-employer’s direction he sought treatment from his family physician, a

Dr. Scott. Dr. Scott diagnosed a “soft tissue injury” and prescribed medication. X-

rays taken that day revealed only degenerative changes. An MRI performed the

next day likewise revealed no acute injury. The claimant underwent some physical

therapy, but he testified the therapy only worsened his pain.

Dr. Scott ultimately referred the claimant to Dr. Owen Kelly, whom the

claimant saw on November 22. Dr. Kelly diagnosed “a pretty severe low back sprain

or strain with some mild synovitis.” He continued the claimant’s medication and

told him to stay off of work until he improved. The claimant testified that Dr. Kelly

was going to refer him to a Dr. Wilbur, but the respondent-carrier instead sent the
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claimant to Dr. Bruce Safman.

The claimant first saw Dr. Safman on December 6, and Dr. Safman gave his

diagnosis as “lumbosacral and sacroiliac strain.” Dr. Safman provided trigger point

injections that day, and again on December 14 and 21. The relief provided was only

temporary, and Dr. Safman then recommended a bone scan, which the carrier

denied. 

A bone scan was finally performed on January 28, 2005, though it is not clear

from the record whether it was ever authorized by the carrier. The scan was normal,

and Dr. Safman could identify no other objective pathology. On that basis, Dr.

Safman released the claimant from his care on February 8, and indicated he had no

objective basis to keep the claimant off of work.

The claimant then sought treatment at Dardanelle Hospital, and he testified

that he was hospitalized for several days for pain management. The records of that

hospital stay were not submitted into the record herein. On March 1 at the direction

of a Dr. Myer the claimant underwent a myelogram, which revealed a mild diffuse

disc bulge at L5-S1. At some point thereafter the claimant was granted a change of

physician by the Commission to Dr. Jim Moore. Dr. Moore opined after the initial

visit on April 26 that “some further investigation is appropriate in this patient,” and

recommended a TENS unit, an EMG/nerve conduction study, additional
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medication, and possibly a diskogram. As of the hearing the claimant was to return

to Dr. Moore once the doctor had an opportunity to review the MRI and CT films.

The claimant acknowledged that he has a history of back problems. He

testified that he hurt his back fifteen or sixteen years ago when a tree fell on him,

and again two years ago when a horse fell on him. None of the medical records from

these prior injuries were submitted into the record herein.

II. Adjudication

A. Compensability

For the claimant to establish a compensable injury as a result of a specific

incident, the following requirements of Ark. Code Ann. § 11-9-102 (4)(A)(i) must be

established: (1) proof by a preponderance of the evidence of an injury arising out of

and in the course of employment; (2) proof by a preponderance of the evidence that

the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. § 11-9-102(16), establishing the

existence and extent of the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is identifiable by time and place

of occurrence. Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim, compensation must be

denied. Id. 

Given the claimant’s testimony and the medical records submitted herein, I

find that the claimant has proven by a preponderance of the evidence that he

sustained an injury caused by a specific incident identifiable by time and place of

occurrence, and that he sustained an injury causing internal physical harm to the

body requiring medical services. The only question in dispute is whether the

claimant’s back problems are causally connected to his work incident of November

9, 2004. 

The claimant credibly testified that he was pain-free prior to the November

2004 work incident. He credibly testified that his symptoms have been consistently

the same from the time of his accident until the present. While the objective finding

of injury – the disc bulge detected by myelogram – was not discovered until several

months after the work incident, there is no evidence to show any other cause of the

disc bulge other than the claimant’s work incident. The consistent symptom pattern

displayed by the claimant supports a conclusion that the disc bulge was indeed

caused by the work incident. The fact that the disc bulge was not detected by MRI

originally is not dispositive, for an MRI exam is not infallible. It is entirely plausible
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that a disc bulge could be missed by MRI and then detected by a later myelogram.

There is no evidence whatsoever the claimant exhibited any back pain or symptoms

in the months and years prior to this incident, discounting the respondents’

apparent theory that this injury is solely the result of a pre-existing condition. 

Given the above, I find that the claimant has proven by a preponderance of

the evidence that the existence and extent of his injury is established by medical

evidence supported by objective findings; and that he sustained an injury arising out

of and in the course of his employment. The claimant has proven every element of

compensability; I therefore conclude that the claimant has proven by a

preponderance of the evidence that he sustained a compensable injury to his low

back on November 9, 2004. 

In making this finding I am aware of the claimant’s prior back problems.

Nonetheless, an employer takes an employee as it finds him, and the aggravation

of a preexisting non-compensable condition by a compensable injury is, itself,

compensable. Oliver v. Guardsmark, Inc., 68 Ark. App. 24, 3 S.W.3d 336 (1999).

B. Benefits

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by
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the employee. ARK. CODE ANN. § 11-9-508(a). What constitutes reasonably necessary

medical treatment is a question of fact. Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994).

Given the treatment recommendations made by the claimant’s physicians,

and the lack of any contradictory evidence, I find that the claimant has proven by

a preponderance of the evidence that the treatment he has received to date for his

November 9, 2004, back injury has been reasonably necessary in connection with the

compensable injury, and that additional medical treatment remains reasonably

necessary in connection with the compensable injury. 

An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period

in which he suffers a total incapacity to earn wages. Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The healing

period ends when the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The claimant was taken off of work by Dr. Kelly on November 22, 2004, and

thereafter by Dr. Safman. Dr. Safman did release the claimant to return to work and

declare him to be at MMI as of February 8, 2005. However, it is plain from the record
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that Dr. Safman released the claimant only because he could not diagnose the source

of the claimant’s pain, and because he could not identify any objective pathology.

Whether Dr. Safman would have maintained that opinion in light of the myelogram

results can be determined only by speculation. It is plain from the record that Dr.

Safman thought the claimant’s subjective complaints of pain to be genuine. Dr.

Moore has recommended additional treatment, and as discussed above I find that

treatment to be reasonably necessary.

Therefore, given the above, I find that the claimant has proven by a

preponderance of the evidence that he is totally incapacitated to earn wages from

November 22, 2004, until a date yet to be determined, and that he remains in his

healing period. I therefore conclude that the claimant has proven by a

preponderance of the evidence that he is entitled to temporary total disability

benefits from November 22, 2004, until a date yet to be determined.

AWARD

The claimant has proven by a preponderance of the evidence that he

sustained a compensable injury to his low back; that the medical treatment he has

received to date has been reasonably necessary in connection with the compensable

injury; that additional medical treatment remains reasonably necessary in
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connection with the compensable injury; and that he is entitled to temporary total

disability benefits from November 22, 2004, until a date yet to be determined. The

respondents are hereby directed and ordered to pay benefits in accordance with the

findings of fact and conclusions of law set forth herein.

The claimant’s attorney, Mr. Thomas Mickel, is hereby awarded the

maximum statutory attorney’s fee on all indemnity benefits controverted,  pursuant

to Ark. Code Ann. § 11-9-715.

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §

11-9-809.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


