
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F313076

DAVID E. COLEMAN CLAIMANT

CITY OF LITTLE ROCK RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED APRIL 14, 2005

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant is pro se.

Respondents represented by the HONORABLE BETTY J. DEMORY, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on March 23,

2005.  A prehearing conference was held on February 15, 2005 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable October 9, 2003, motor
vehicle accident with injury.

2.  The compensation rate is $201.

3.  A change of physician order was entered on
January 13, 2004, granting the claimant a change of
physician to Dr. Harold Betton from Dr. Gil Foster.

The claimant contends he is entitled to additional medical benefits and

temporary total disability benefits from October 10, 2003, to a date to be determined. 

The claimant also requests retaliation benefits since the respondents fired him.
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Respondents contend the claimant was performing employment services on

October 9, 2003 and a claim for a back and neck strain was accepted as compensable

and medical benefits were paid.  Respondents also paid for a change of physician

evaluation by Dr. Betton, to include a MRI.  Respondents contend the medical evidence

did not indicate the claimant was rendered temporarily disabled from October 10, 2003

through May 2004.  Respondents also contend that additional medical is not

reasonable and necessary nor is it causally related to the work-related incident of

October 9, 2003.  Respondents further contend that the claimant violated several

company rules and his termination was not in any way connected to his workers’

compensation claim.  Respondents controverted the claim on May 5, 2004.

ISSUES TO BE LITIGATED

1.  Additional medical benefits.

2.  Temporary total disability benefits.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable October 9, 2003, motor vehicle accident with

injury.
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2.  The compensation rate is $201.

3.  A change of physician order was entered on January 13, 2004, granting the

claimant a change of physician to Dr. Harold Betton from Dr. Gil Foster.

4.  The claimant has failed to prove by a preponderance of the evidence that

additional medical treatment is reasonable and necessary.

5.  The claimant has failed to prove by a preponderance of the evidence that he

remained in his healing period and totally unable to earn wages.

6.  The claimant has failed to prove by a preponderance of the evidence that he

is entitled to additional benefits pursuant to Ark. Code Ann. §11-9-505.

DISCUSSION

The claimant was driving a dump truck on October 9, 2003, and another truck

backed into the claimant’s truck.  The claimant felt his neck snap a bit and his back

tightened up and he sought treatment at the Family Clinic.  The claimant testified that

he continues to have back pain but his neck seems to be doing all right.

The claimant worked for Pepsi from August 2004 until October 2004, but was

unable to keep up the pace and left that employment.  The claimant testified that he

was still able to perform the truck driver job for the respondent employer.  The claimant

had been a regular employee for the respondent employer for three months before his

work incident.

The claimant verified that he had previous back pain when he was shot with

buckshot in the back in 1988 and shot again with a bullet in his back in 1995.  Following

the October 2003, incident, the claimant was diagnosed by Dr. Foster as having a

strain/sprain and was sent for physical therapy.  The claimant also saw Dr. Kent
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Davidson, an orthopedic surgeon, and was referred for more physical therapy.  A MRI

was performed on April 1, 2004 and the last doctor’s visit relating to the back was with

Dr. Harold Betton on May 5, 2004.  The claimant verified that he had been to another

doctor following his workers’ compensation claim with Pepsi.  The claimant verified that

Pepsi actually fired him sometime after his work injury.  The claimant verified that he

worked at Kaufman Lumber Company about one month and has done some odd jobs

in the mechanic field.

Employers must promptly provide medical services which are reasonably

necessary for treatment of compensable injuries.  Ark. Code Ann. §11-9-508(a)(Repl.

2002).  However, injured employees have the burden of proving by a preponderance of

the evidence that medical treatment is reasonable and necessary.    Wal-Mart Stores,

Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).   In assessing whether a given

medical procedure is reasonably necessary for treatment of the compensable injury, we

analyze both the proposed procedure and the condition it is sought to remedy. 

Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission Opinion filed

December 13, 1989 (Claim No. D511255).  Also, respondents are only responsible for

medical services which are causally related to the compensable injury.

In the present case, the claimant has failed to prove by a preponderance of the

evidence that additional medical treatment was reasonable and necessary and related

to his compensable September 9, 2003, work incident.  The claimant has received

conservative medical treatment, to include with Dr. Gil Foster, Dr. Kent Davidson, Dr.

Harold Betton, Dr. Sundeep Lal, physical therapy and a MRI.  The MRI performed on

April 1, 2004, did not reveal any spine fractures, herniation or stenosis.  Some early
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degenerative changes were noted.  Respondents accepted the claim as compensable

and paid for conservative treatment, to include a change of physician to Dr. Betton. 

The most recent report in evidence is a May 5, 2004, report from Dr. Betton, which

presented basically a normal examination noting the claimant was complaining of pain. 

There were no spasms noted nor any new findings nor notation of prescription

medication ordered.  Dr. Sundeep Lal’s April 28, 2004, medical report also recapped his

examination after the claimant came to him with complaints of pain.  Dr. Lal discussed

the results of the claimant’s MRI but also noted that the examination did suggest signs

of symptom magnification.

The claimant has also contended that he is entitled to temporary total disability

benefits from October 10, 2003, to a date to be determined.  In order to be entitled to

temporary total disability benefits, the claimant must remain in his healing period and be

totally unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  

In the present case, the claimant has failed to prove by a preponderance of the

evidence that he remained in his healing period and was totally unable to earn wages. 

The claimant was terminated from the respondent employer in October 2003; however,

the claimant presented testimony that he did work for Pepsi sometime after the October

2003, incident.  In fact, the claimant also sustained a work injury with Pepsi and was

terminated from that employment as well.  The claimant testified that he also worked at

Kaufman Lumber and has performed some odd jobs since leaving the respondent

employer.  While the claimant has continued to seek conservative treatment, the

medical evidence has not supported the claimant’s contention that he was totally
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unable to work.  The claimant’s own testimony indicates that he worked for two different

businesses and performed some sporadic odd jobs.

The claimant next contends that he is entitled to additional benefits because he

was not returned to work.  Our workers’ compensation laws serve to provide disability

benefits to legitimately injured workers, to pay reasonable and necessary medical

expenses and to return the worker to the workplace.  See, Torrey v. City of Ft. Smith,

55 Ark. App. 226, 934 S.W.2d 237 (1996).

Ark. Code Ann. §11-9-505 reads as follows:

(a)(1) Any employer who without reasonable cause refuses
to return an employee who is injured in the course of
employment to work, where suitable employment is available
within the employee’s physical and mental limitations, upon
order of the Workers’ Compensation Commission, and in
addition to other benefits, shall be liable to pay to the
employee the difference between benefits received and the
average weekly wages lost during the period of the refusal,
for a period not exceeding one (1) year.  

A review of Torrey provides that the following criteria must be satisfied.  First, the

employee must prove that he sustained a compensable injury.  Second, he must

demonstrate that there is suitable employment within his physical and mental limitations

with his employer.  Next, he must prove that the employer has refused to return him to

work.  Last, he must demonstrate that the employer’s refusal is without reasonable

cause.  See, Torrey, supra.

In the present case, the claimant did sustain a compensable injury and the

claimant also contended he could perform his truck driver job.  The employer did refuse

to return the claimant to work and, in fact, did terminate the claimant.  However, the

respondents contend the termination of the claimant was for cause and David Battles,
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foreman for the respondent, and Kenneth Wilcox, street superintendent for the

respondent, elaborated on why the claimant was terminated.  Mr. Battles testified that

the claimant was a crew leader for him about two months and the claimant liked to

argue.  Mr. Battles testified that he had counseling sessions with the claimant about his

performance and about his failure to call in when he missed work or was late.

Kenneth Wilcox, street superintendent, testified that the claimant became a

regular full time employee on July 14, 2003, but he worked as a temporary employee

from May 5, 2003, until he became full time.  Mr. Wilcox testified that the claimant’s

supervisor, Charles Jackson, had several meetings with the claimant while he was

temporary about being argumentative and not following instructions.  Mr. Wilcox

testified that the claimant was terminated because of a number of problems.  Mr.

Wilcox testified that both drivers were at fault in the backing accident that happened on

October 9, 2003, and the accident was a factor, also another incident of violating a rule

of carrying a cell phone at work, being out of his assigned work area, being

argumentative and cursing a supervisor.  All these incidents were factors in his

termination.  Mr. Wilcox also stated that the claimant had filed a previous workers’

compensation claim and no adverse action was taken against him.  Mr. Wilcox basically

summed up the reason for the claimant’s termination was failure to meet the six month

probation period because of departmental infractions.

After considering the testimony of the witnesses, I find the claimant has failed to

prove that he is entitled to additional benefits because the respondents did not return

him to work.  I find the claimant has failed to prove that the employer’s refusal is without
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reasonable cause.  The respondents presented persuasive testimony that the

claimant’s termination was with cause.

ORDER

The claimant has failed to prove by a preponderance of the evidence that

additional medical treatment is reasonable and necessary.  The claimant has failed to

prove by a preponderance of the evidence that he remained in his healing period and

totally unable to earn wages.  The claimant has failed to prove by a preponderance of

the evidence that he is entitled to additional benefits pursuant to Ark. Code Ann. §11-9-

505.  The claim for benefits is respectfully denied.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


