
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIMS NOS. F406040 & F404667

DELILAR BURGESS CLAIMANT

HOSPICE HOME CARE, INC. RESPONDENT EMPLOYER

COMMERCE & INDUSTRY INSURANCE RESPONDENT CARRIER

ORDER AND OPINION FILED MARCH 30, 2005

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant is pro se.

Respondents represented by the HONORABLE JOHN P. TALBOT, Attorney at Law,
Pine Bluff, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on February 23,

2005.  A prehearing conference was held on November 9, 2004 and a prehearing order

was filed on the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship on
April 20, 2004 and June 10, 2004.

2.  The compensation rate is $164.

The claimant contends she sustained a compensable specific incident injury on

June 10, 2004 and is entitled to medical benefits for treatment of her neck and for

headaches.  She also contends she is entitled to temporary total disability benefits from

June 11, 2004, to a date to be determined.  The claimant further contends she is

entitled to additional medical benefits relating to her April 20, 2004, back injury.
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Respondents contend all appropriate benefits have been paid for the April 20,

2004, injury.  Respondents contend the June 20, 2004, incident did not result in a

compensable injury.  Respondents contend there are no objective findings to support a

compensable injury.  The claim for the June 20, 2004, incident has been controverted in

its entirety.

ISSUES TO BE LITIGATED

1.  Compensability of a June 20, 2004, incident.

2.  Medical benefits.

3.  Temporary total disability benefits.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on April 20, 2004 and June 10,

2004.

2.  The compensation rate is $164.

3.  The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury on June 10, 2004, supported by objective findings.
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4.  Respondents are estopped from denying liability for the medical services at

the Baptist Hospital Emergency Room on June 10, 2004 and the follow-up care at

Concentra at the employer’s direction.

DISCUSSION

The claimant, 32 years of age, was working as a certified nursing assistant for

the respondent employer but assigned to Parkview Nursing Home on June 10, 2004. 

According to the claimant, she slipped and fell on some water in the floor in a patient’s

room.  The claimant injured her neck and head.  The claimant was driven to Baptist

Hospital Emergency Room by an aide from Parkview Nursing Home.  According to the

claimant, her employer would not even pay the emergency room bill.  The claimant had

an x-ray and received some medication from the emergency room visit and was

directed to a Concentra doctor to follow up.  The claimant next saw Dr. Scott Carle at

Concentra and later went to University Hospital for an evaluation.

The claimant no longer works for the respondent employer but is instead self-

employed, working as in-home care of patients.  The claimant contends she still needs

treatment for her neck and head but no longer needs treatment for her back.

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and
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identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2003).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In the present case, the claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury on June 10, 2004, arising out of her

employment and supported by objective findings.  The claimant testified about coming

back into the room of a patient she was caring for on June 10, 2004, and slipping and

falling in some water on the floor as she was pulling the curtain by the bed.  The

claimant sought medical treatment immediately at the Baptist Hospital Emergency

Room and some x-rays were taken.  The claimant later followed up with some visits at

Concentra.   After a careful review of the medical information, I find the medical

evidence does not provide objective findings to support a compensable work injury

arising out of the June 10, 2004, fall at work.  The claimant must establish a

compensable injury by medical evidence, supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D).  “Objective findings” are those findings which cannot come under

the voluntary control of the patient.  Ark. Code Ann. §11-9-102(16).

The claimant did present testimony that she reported the incident to her

employer and to the nursing home where she was working and she was taken by the

Parkview Nursing Home staff to Baptist Hospital Emergency Room.  Tracy Petty,

Director of Regulatory Affairs for the employer, testified that she received a call that the

claimant had slipped and fell on June 10, 2004 and advised the staff that she should go
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to Concentra for an evaluation.  Upon learning that the claimant did not want to go to

Concentra and could not get in the car, Ms. Petty testified that she told the staff to call

an ambulance and have her taken to the emergency room.  T., p. 61, lines 6-7.  In light

of Ms. Petty’s testimony, I find that the employer is estopped from denying responsibility

for medical services provided at its direction.  See, Southern Hospitalities v. Britain, 54

Ark. App. 318, 925 S.W.2d 81 (1996).  I find respondents liable for the emergency room

bill at Baptist Hospital Emergency Room on June 10, 2004 and the follow-up care the

claimant sought at Concentra at the direction of the employer following the June 10,

2004, incident.

ORDER

The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury on June 10, 2004, supported by objective findings. 

Respondents are estopped from denying liability for the medical services at the Baptist

Hospital Emergency Room on June 10, 2004 and the follow-up care at Concentra at the

employer’s direction.  The claim for all other benefits is respectfully denied and

dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


