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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F409162

SETH A. BUNCH, EMPLOYEE CLAIMANT

SUPERIOR NISSAN OF CONWAY, EMPLOYER RESPONDENT

CENTRAL ARKANSAS AUTO DEALERS/
RISK MANAGEMENT RESOURCES, CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 2, 2005 

A hearing in this case was conducted on May 11, 2005, before ADMINISTRATIVE LAW
JUDGE D. FRANKLIN AREY, III, at Little Rock, Pulaski County, Arkansas.

Claimant was represented by Philip M. Wilson, Attorney at Law, Little Rock, Arkansas.

Respondents were represented by Betty J. Demory, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A prehearing telephone conference was held on this claim on April 26, 2005; a

Prehearing Order was filed in this matter on that same date.  A copy of the Prehearing

Order was entered into the record as Commission Exhibit #1.

The parties agreed to three stipulations, which are set forth in the Prehearing Order

and were confirmed by the parties at the hearing.  The following stipulations are hereby

accepted.

1.  The employee-employer-carrier relationship existed on July 31, 2004, and at all

other relevant times.

2.  Claimant’s temporary total disability rate is $453.00; and his permanent partial

disability rate is $340.00.
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3.  Respondents controvert this claim in its entirety.

At the May 11, 2005 hearing, the parties discussed the issues set forth in the

Prehearing Order.  The parties agreed that the issues to be litigated and resolved are

limited to the following:

1.  Whether Claimant sustained a compensable injury on July 31, 2004.

2.  Whether Claimant is entitled to reasonably necessary medical treatment.

3.  Whether Claimant is entitled to temporary partial disability benefits.

4.  Whether Claimant is entitled to an attorney’s fee.

Claimant contends that he sustained a compensable injury on July 31, 2004, in the

course of a motor vehicle accident that resulted in physical harm to his neck, right

shoulder, and back.  He seeks payment of his medical bills, temporary partial disability

benefits, and an attorney’s fee.  Respondents note the occurrence of a non-work related

injury to Claimant’s right shoulder a few days prior to the accident.  They argue that there

is no medical evidence linking Claimant’s right shoulder condition to the motor vehicle

accident as opposed to the non-work related injury.  Respondents question the existence

of objective findings.  As to Claimant’s request for temporary partial disability benefits,

Respondents argue that he did not miss sufficient days of work to qualify and that Claimant

was able to work when he terminated his employment with the Respondent employer.

DISCUSSION

On July 26, 2004, Claimant presented to Dr. William Roberts, who recorded the

following:

He was cliff diving up at Heber over the weekend and ended up with his right
arm behind his head.  He has pretty severe shoulder pain right over the joint
capsule.  It is strongly suspicious that he has a capsule tear.
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Dr. Roberts prescribed medications for Claimant.  At the hearing, Claimant testified to “a

little bit of discomfort in my shoulder” and that he “was feeling a whole lot better” by the

time of his motor vehicle accident.

On July 31, 2004, Claimant, an automobile salesman, was involved in a motor

vehicle accident.

I was with a customer, and we was test driving a car.  I was a passenger in
the vehicle.  We was on the Interstate, and I was telling him something about
the radio when an 18-wheeler hit us from behind and smashed us into
another 18-wheeler in front of us.

Claimant testified that his back, neck, and shoulder were injured in this accident.  He

attempted to distinguish his two right shoulder injuries.

It was way different.  It was in the bottom of my shoulder blades where I hurt
it whenever I was swimming.  Then whenever I was in the car accident, I put
my hands up on the roof to kinda brace myself; and whenever I did, it hurt
me more like right here [indicating the top of his right shoulder].  I couldn’t
even raise my arm.  After the car accident, I was immobile completely on my
right arm.

Several medical records document Claimant’s July 31, 2004 emergency room visit.

One document, noting the “Reason For Visit,” makes reference to Claimant’s back and

right arm pain.  Another document records that Claimant’s chief complaint was right

shoulder pain.  Among other observations, this document noted slight redness in

Claimant’s lumbar area; the diagnostic impression was “shoulder strain” and “contusions.”

A printed emergency room note dated July 31, 2004 states that Claimant “is hurting

primarily in his right shoulder, just a little bit in his back where the lumbar support hit [h]is

back and a little bit on his shin where he hit the dashboard.”  A July 31, 2004 study resulted

in a finding of “[n]ormal two view exam of the shoulder.”

Claimant returned to the emergency room on August 2, 2004 complaining of back
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and neck pain.  Upon examination, the emergency room doctor noted that Claimant’s “neck

is a little bit tender to palpation posteriorly.  May be a little bit of paraspinous muscle

spasm.  He has a little tenderness and spasm down in his L-spine area.”  This same

physician examined Claimant on the date of his motor vehicle accident.  Claimant

underwent another radiology study on August 2, 2004.  With regard to his cervical spine,

the study found that “[t]here is straightening of the mid cervical spine which could reflect

muscle spasm.”  As to Claimant’s lumbar spine, the study found “[s]traightening of the

normal lordotic curve suggests muscle spasm.”

On August 7, 2004, Claimant again presented to the emergency room complaining

of “R Shoulder Pain, Back.”  An emergency room note of that same date reported “a little

bit of tenderness” and pain in Claimant’s right shoulder.  It also reported:

There is a spasm and tenderness in the posterior thoracic musculature on
the right.  There is no crepitus or instability....  There is no lumbar
tenderness, even though there was a little bit of spasm in the superior lumbar
musculature on the right.

As with his prior to emergency room visits, medications were prescribed for Claimant.

Claimant underwent an MRI of his right shoulder on August 11, 2004.  Despite

motion seen on the images, the study produced an impression of “grossly normal rotator

cuff tendons without evidence of bursitis/effusion or labral tears.”

Claimant presented to Dr. Billy McBay on August 27, 2004.  Dr. McBay noted pain

and muscle spasm in Claimant’s back; he assessed “low back pain, acute.”  This is the last

medical report in the record.  Claimant testified at the hearing that the next time he saw a

doctor was the Wednesday preceding the hearing.

At the time of the hearing, Claimant was not experiencing any problems with his
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shoulder or his neck, but did have a lingering problem with his back.  He testified

concerning his medical history.

Q.  Okay.  Since the automobile accident that we’re talking about here today,
have you been involved in any other accidents at work or at home or
anything where you’ve injured your back, shoulder or neck?

A.  No, sir.

Q.  Other than the incident with your shoulder a week before this accident,
have you ever had any other injuries to your back, shoulder or neck that you
recall?

A.  My neck whenever I was younger.

Q.  What happened then?

A.  Me and another little kid got into a fight back in middle school.

Claimant missed some days of work for medical treatment during the month of

August 2004, but left the employment of the Respondent employer on or about September

4, 2004.  He testified that he left “[b]ecause they wouldn’t give me my paycheck” on

September 1, 2004.  He claimed that an office manager told him “that they couldn’t cut my

check because they hadn’t finished talking with workman’s comp yet.”  However, on cross-

examination, Claimant admitted to owing child support.

Q.  But you had child support coming out of your paycheck; did you not?

A.  Yes, ma’am, I did.

Q.  And that took a substantial portion of your paycheck?

A.  It took every single bit of my paycheck.

Q.  Okay.  So that’s why you didn’t get a check on September 1, 2004; is it
not?

A.  Yes, ma’am, it is.
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When Claimant left the Respondent employer, he began looking for work at other places;

he confirmed his belief that he could work after he left the Respondent employer.

On cross-examination, Claimant confirmed that he did not tell the emergency room

doctor about his prior non-work related right shoulder injury.  He also admitted to being

untruthful when he gave a recorded statement and denied any past problems with his

shoulder.  He admitted that, at his deposition on January 21, 2005, he had indicated that

he was not having any problems with his back, neck, or shoulder.

A. Credibility

The record reflects, and I hereby find, that Claimant was not a very credible witness.

While he testified to “a little bit of discomfort” from his non-work related right shoulder

injury, the medical record of July 26, 2004 records a history of “pretty severe shoulder

pain.”  Claimant did not reveal this history at the emergency room, and he was untruthful

concerning this history in a recorded statement.  At the hearing, Claimant initially explained

that he did not receive his September 1, 2004 check for reasons related to his workman’s

compensation claim; on cross-examination, he admitted that his check went to pay child

support.  These documented instances in the record obviously call Claimant’s credibility

into question.

B. Compensability

Claimant must prove that he sustained a compensable injury.

“Compensable injury” means: ... an accidental injury causing internal or
external physical harm to the body ... arising out of and in the course of
employment and which requires medical services or results in disability or
death.  An injury is “accidental” only if it is caused by a specific incident and
is identifiable by time and place of occurrence.
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Ark. Code Ann. § 11-9-102(4)(A)(i); see Hargis (War Eagle) Transp. v. Chesser,       Ark.

App.      ,       S.W.3d       (September 8, 2004).  A compensable injury must be established

by medical evidence supported by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).

“Objective findings” are those findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i).

The employee must sustain his burden of proving a compensable injury by a

preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  “Preponderance of

the evidence” means evidence of greater convincing force; the term does not mean

preponderance in amount, but implies an overbalancing in weight.  Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 496-97, 206 S.W.2d 442,       (1947).

Claimant sustained his burden of proving by a preponderance of the evidence that

he suffered compensable injury to his neck and back on July 31, 2004.  There was a

specific incident identifiable by time and place of occurrence: he had a motor vehicle

accident on the interstate on that date.  This incident arose out of and in the course of his

employment: Claimant was test driving an automobile with a customer.  The medical

records demonstrate that the accidental injury caused physical harm to Claimant’s neck

and back.  These same records demonstrate that medical services were required.

It should be specifically noted that there are objective findings that establish

Claimant’s compensable injury to his neck and back.  A medical record dated July 31, 2004

notes slight redness to Claimant’s lumbar area.  On August 2, 2004, the same doctor noted

that there “[m]ay be a little bit of paraspinous muscle spasm” upon examination of

Claimant’s neck; he also noted that Claimant “has a little tenderness and spasm down in

his L-spine area.”  The radiology study of August 2, 2004 found a “straightening of the mid



1  I interpret the cited August 2, 2004 medical records as reporting findings of
straightening and spasms, not offering medical opinions.  Thus, the requirement that
medical opinions be stated within a reasonable degree of medical certainty does not
apply in this context.  See Ark. Code Ann. § 11-9-102(16)(B).
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cervical spine which could reflect muscle spasm” and “[s]traightening of the normal lordatic

curve” that suggested muscle spasm in Claimant’s lumbar spine.1

Claimant failed to sustain his burden of proving a compensable injury with regard

to his right shoulder.  Claimant’s lack of credibility makes it difficult to accept his distinction

between his prior non-work related right shoulder injury and his injury of July 31, 2004.

Further, the record does not reveal objective findings in support of a compensable injury

to his right shoulder.

C. Medical Treatment

An employer shall promptly provide for an injured employee such medical treatment

as may be reasonably necessary in connection with the injury received by the employee.

Ark. Code Ann. § 11-9-508(a).  Reasonably necessary medical services “may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable injury; to maintain the level

of healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Workers’ Compensation

Commission Opinion filed February 14, 2003 (E906565) (citations omitted).  The employee

has the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking,       Ark. App.      ,       S.W.3d

     (March 16, 2005).

Claimant sustained his burden of proving that he is entitled to reasonably necessary
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medical treatment in connection with the neck and back injury that he received.  The

medical records demonstrate a causal connection between the motor vehicle accident and

Claimant’s subsequent neck and back pain; no other explanation is apparent from the

record.  And, the medical treatment received has been reasonably necessary.  This

treatment helped to diagnose Claimant’s condition and to address the symptoms resulting

from his compensable injury.  Thus, under Ark. Code Ann. § 11-9-508(a), Respondents are

responsible for providing reasonably necessary medical treatment, including the payment

of medical bills, to treat Claimant’s neck and back injury.

I specifically find that Respondents’ responsibility extends to medical treatment

rendered up to and including August 27, 2004; they are not responsible after August 27,

2004.  Claimant testified at his January 21, 2005 deposition that he was not having any

problems with his neck or back; he did not visit a doctor from August 27, 2004 until early

May of 2005.  Given Claimant’s lack of credibility, there is insufficient proof of a connection

between the compensable injury and any treatment rendered after August 27, 2004.

D. Temporary Partial Disability Benefits

Temporary partial disability is that period within the healing period in which the

employee suffers only a decrease in his capacity to earn the wages he was receiving at the

time of the injury.  Arkansas State Highway and Transp. Dep’t v. Breshears, 272 Ark. 244,

246-47, 613 S.W.2d 392,       (1981).  “Disability” means incapacity because of

compensable injury to earn, in the same or any other employment, the wages which the

employee was receiving at the time of the compensable injury.  Ark. Code Ann. § 11-9-

102(8).  “Healing period” means that period for healing of an injury resulting from an

accident.  Ark. Code Ann. § 11-9-102(12).
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The healing period continues until the employee is as far restored as the
permanent character of his injury will permit.  If the underlying condition
causing the disability has become stable and if nothing further in the way of
treatment will improve that condition, the healing period has ended.

Traylor v. Clyde Traylor, Inc., Full Workers’ Compensation Commission Opinion filed May

19, 1997 (E121246) (citations ommitted).  If temporary partial disability benefits are due,

the employee shall be paid sixty-six and two-thirds percent of the difference between the

employee’s average weekly wage prior to the accident and his wage-earning capacity after

the injury.  Ark. Code Ann. § 11-9-520.

Claimant failed to sustain his burden of proving his entitlement to temporary partial

disability benefits.  Specifically, the record does not reveal Claimant’s wage-earning

capacity after his injury.  Claimant testified that he received either a draw based upon

minimum wage at forty hours a week or a commission, depending on whether he sold any

automobiles.  However, this does not establish his wage-earning capacity after his injury.

The record does not reveal how much money Claimant made from July 31, 2004 until on

or about September 4, 2004, when he left this employment; other than testifying to some

missed work, Claimant did not testify to any decrease in his wage-earning capacity.  It

would require speculation to find that Claimant’s wage-earning capacity was less than his

average weekly wage prior to his compensable injury.  Thus, Claimant failed to present

sufficient proof to apply the formula contained in Ark. Code Ann. § 11-9-520.

E. Attorney’s Fee

Attorney’s fees shall only be allowed on the amount of compensation for indemnity

benefits controverted and awarded.  Ark. Code Ann. § 11-9-715(a)(2)(B)(ii).  This opinion

does not award Claimant any indemnity benefits.  Further, in the absence of a contract
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between Claimant’s medical providers and his attorney, Claimant’s attorney is not entitled

to attorney’s fees based upon the value of medical services provided to Claimant.  See

Teasley v. Hermann Cos.,       Ark App      ,       S.W.3d       (June 22, 2005).  Such a

contract is not in the record.  Therefore, Claimant is not entitled to an attorney’s fee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The stipulations agreed upon by the parties are reasonable and are approved.

2.  The employee-employer-carrier relationship existed on July 31, 2004, and at all

other relevant times.

3.  Claimant’s temporary total disability rate is $453.00; and his permanent partial

disability rate is $340.00.

4.  Respondents controvert this claim in its entirety.

5.  Claimant sustained his burden of proving by a preponderance of the evidence

that he suffered compensable injury to his neck and back on July 31, 2004.  His motor

vehicle accident on the interstate on that date constitutes a specific incident identifiable by

time and place of occurrence.  Since he was test driving an automobile with a customer,

his incident arose out of and in the course of his employment.  The medical records

demonstrate that the accidental injury caused physical harm to Claimant’s neck and back

and that medical services were required.  Objective findings include the July 31, 2004

observation of a slight redness to Claimant’s lumbar area, as well as the August 2, 2004

evidence of straightening and muscle spasms in Claimant’s neck and back found upon

physical examination and in a radiology study.

6.  Claimant did not sustain his burden of proving compensable injury to his right

shoulder.  There are no objective findings in support of such an injury; further, Claimant’s
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lack of credibility makes it difficult to accept his distinction between his prior non-work

related right shoulder injury and his injury of July 31, 2004.

7.  Claimant sustained his burden of proving that he is entitled to reasonably

necessary medical treatment through and including August 27, 2004, in connection with

the neck and back injury that he received. The medical records corroborate Claimant’s

history connecting his treatment to the motor vehicle accident.  Because the treatment

helped to diagnose Claimant’s condition and address the symptoms resulting from his

compensable injury, the medical treatment he received has been reasonably necessary.

8.  Claimant did not sustain his burden of proving his entitlement to temporary partial

disability benefits, because he failed to offer proof concerning his wage-earning capacity

after the injury.  This failure makes it impossible to calculate any potential benefits due

under Ark. Code Ann. § 11-9-520.

9.  There is no authority to award Claimant an attorney’s fee under Ark. Code Ann.

§ 11-9-715, because this Opinion does not award indemnity benefits and because there

is no proof of a contract between Claimant’s medical providers and his attorney.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact

and Conclusions of Law as set forth herein.

IT IS SO ORDERED.

                                                    
D. FRANKLIN AREY, III,
Administrative Law Judge
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