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Claimant represented by the HONORABLE NEAL L. HART, Attorney at Law, Little Rock,
Arkansas.

Respondents #1 represented by the HONORABLE ROBERT H. MONTGOMERY, Attorney at
Law, Little Rock, Arkansas.

Respondent #2 represented the HONORABLE  JUDY W. RUDD, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.

On August 24, 2004, a pre-hearing conference was conducted in this claim, from which a

Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations entered

by the parties, the issues to be addressed during the course of the hearing, and the parties’s

respective positions relative to the issues.  The Pre-hearing Order is herein designated a part of
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the record as Commission Exhibit #1.

The testimony of Margaret Britt, Danny Walls and Benjamin Matthew Walls, coupled

with other documents, to include the marriage license, death certificate, corner’s report, and wage

records comprise the record in this claim.

DISCUSSION

James Britt, with a date of birth of February 17, 1940, was married to Margaret Britt on

June 27, 1970, and remained so until his death on July 9, 2003.  Margaret Britt was wholly

dependant of the claimant as he was the sole provider for the household.  Claimant was a resident

of the state of Mississippi.

In describing the status of the claimant’s overall health in July 2003, Mrs. Margaret Britt

testified:

Well, James was a healthy, big, macho man.  As far as I
knew he was a healthy man.  He did anything he wanted to do, when
he wanted to do it.  He didn’t back up from work, that’s for sure. 

I would say he was healthy because James was not on medication
or anything so overall, he appeared healthy.  That was my impression of
him.  He was a healthy man. (T. 10).

Mrs. Britt’s testimony reflect that claimant did not have any health problems that hindered him

from preforming a job.  Mrs. Britt denied that claimant had ever seen a doctor for heart problems,

a heart specialist, or had a heart attack prior to July 9, 2003, nor had he been diagnosed by any

physician with heart problems.

Mrs. Britt testified that claimant had been out of work for approximately two months

prior to his July 2003, employment with respondents.  According to Mrs. Britt, claimant had

previously been employed by Champion Builders for over two years.  Claimant worked as a
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superintendent for Champion Builders.  Claimant was laid off by Champion Builders after

finishing the last job.  Mrs. Britt denied that claimant worked as a contractor for Champion

Builders, but rather as an employee.

Mrs. Britt testified that On July 7, 2003, claimant left their house to con to work for Wall

Contractors, Inc.  Mrs. Britt’s testimony reflects, with respect to her knowledge of the claimant’s

employment by respondents:

Well, all I know is Mr. Walls called my husband and asked
him to come to work.  And they discussed it on the phone.  And so
he left on that Sunday to meet Mr. Walls so he could be on the job
by Monday morning. (T. 11).

Mrs. Britt testified that claimant did not do independent contracting, and that his status with

Walls Contracting was as an employee.   Mrs. Britt acknowledged that in the mid-1970's or early

1980's claimant performed independent contracting.

Mrs. Britt acknowledged the authenticity of the business card belonging to the claimant

reflecting “Backhoe Service” with telephone numbers on it. (R#1, Ex.# 1, p. 1).  Mrs. Britt

testified:

James showed these to me.  He had just got them printed
up right before he left.  He just got these cards because he wanted
to do some backhoe work and pick up some extra little jobs.  He
had just got these cards printed. (T. 13).

Mrs. Britt noted that claimant picked up the cards the Thursday or Friday prior to July 7, 2003. 

Mrs. Britt testified that claimant had purchased the backhoe the month before he died, and had

not had an opportunity to use it, other than practicing in the backyard of his father-in-law.

Mrs. Britt identified handwritten notes from a logbook that claimant kept on the job. 

Mrs. Britt testified that claimant recorded every phone call and job activity in the logbook.  The
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claimant did not take the backhoe with him to Arkansas, nor he ever did a job for anyone with

the backhoe.

Mrs. Britt testified that claimant informed her that Mr. Wall had contacted him for the job

based on the recommendation of a man at Pocahontas.  While Mrs. Britt acknowledged that she

was not aware what claimant was hired to do for Walls Contracting, she was aware that the job

was Bull Shoals. 

Mrs. Britt testified that at the time claimant worked for Champion Builder as a

superintendent taxes were withheld from his earning and insurance was paid.  Mrs Britt’s

testimony reflects that it was her understanding that it would be the same with respondents as it

was with Champion Builders, in terms of payment.  Mrs. Britt acknowledged that she never

discussed the afore with claimant.

The claimant’s business cards reflected areas of work as “driveways, foundations and site

work”. (R#1, Ex. #1, p.1).  With respect to the claimant’s intentions, Mrs. Britt testified:

He had spoke to a funeral director there and asked him
if he could give him some grave digging or something, just to 
pick up some extra on the side.

Well, he was trying to get some little jobs to do with his
backhoe.

Danny M. Walls, the president and part owner of respondent-employer, testified that the

business has been in existence for approximately two years.  Prior to establishing respondent-

employer Mr. Walls testified that he did residential construction, having been in the construction

field since 1972.  With respect respondent-employer, Mr. Walls testified:

We’ve been involved in the open bidding process with some
state jobs, architect type stuff that they put out for bid. (T. 24).
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Mr. Walls and his wife, who owns 51% of respondent-employer, are employees of

respondent-employer, as is his son, Matt, who is laid off temporarily.  At the time of the

claimant’s death another individual, Jeremy, was also employed by respondent-employer.  Mr.

Walls’ testimony reflects that in addition to the afore, at the time of the July 2003, death of the

claimant, respondent employed a secretary, Tammy Martin, as well as other individuals.  Mr.

Walls acknowledged that Jeremy and Matt were laborers at the job site in July 2003.

Regarding his initial contact with claimant, Mr. Walls testified that he was in need of a

superintendent for the job at Bull Shoals, and was referred to the claimant by an excavation

contractor, Wade Harper, who had done some dirt work for claimant at the time he was employed

by Champion Builders.  Claimant enjoyed the reputation in the Pocahontas area as one of the

“best “ site superintendents seen. Mr. Walls testified:

James called me and we discussed that we were looking
for a superintendent and he was looking for work so we decided to 
get together. 

Claimant traveled from Mississippi to the offices of respondents in Pocahontas, Arkansas.  In

soliciting the claimant to come to Pocahontas, Mr. Walls agreed to pay for his mileage and meals

while he was there in Pocahontas discussing the job.

Mr. Walls has been the site superintendent on jobs for his own company, respondent-

employer.  The testimony of Mr. Walls reflects, regarding the responsibilities of a site

superintendent:

The job superintendent is in charge of everything that goes 
on on the job.  We try to have a safety meeting once a week.  They
are in charge of that.  He’s got full control over what comes and goes
on the job as far as labor, seeing the job gets done.  He actually manage
to get materials and subs to the site from the office.  The superintendent 
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generally will call and say, we’re going to need so and so up here
in a few days, will you get hold of them is usually the way it works.
The superintendent keeps - - about the log, that’s just customary.  
That’s the only way we have to track what happens at the jobs.  The 
superintendent keeps the log.

He’s usually in full control. (T. 28).

Regarding his expectations from his job superintendent, Mr. Walls testified:

They, whatever is necessary, you know, that is their responsibility
if they feel like they need to be on the job all day or if they need to go
chase parts or whatever, as long as, if they can have enough work for
the boys to stay busy then they can come and go as they please.  But I
guess to answer your question, yes. (T. 29).

Mr. Walls acknowledged that he expected claimant to perform the tasks discussed above at the

time he was hired.

Claimant arrived from Mississippi to discuss the job with Mr. Walls in Pocahontas on

Sunday, July 6, 2003. Mr. Walls testified:

Well, I told him I had this job at Mountain Home and I had
heard that he was a good superintendent and I’d like for him to run
it for me and wanted to know what he was interested in.  And he said, 
well, he had this backhoe and he was just looking for something to tie
him over until that got going or something else came along.  And I 
told him that we didn’t have a whole lot in the works.  In fact, we just
had one other job besides that.  And we just agreed to take it a step at
a time.  Just looked at that one job is all we agree to do. (T.30).

The job, which was at Bull Shoals, entailed building a 30 by 30 bathhouse for Arkansas State

Parks.  The job was a 90 day project with a completion date of October 15, 2003.  Mr. Walls

testified that pursuant to the agreement with claimant, claimant would be paid $800.00, per week

each Friday.  Mr. Walls did not withhold federal or state taxes from the claimant’s earnings, nor

was insurance paid on behalf of the claimant.  Respondents provided a 1099 form to claimant’s
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family.

Mr. Walls acknowledge that claimant did not have his backhoe with him when he came to

Arkansas.  Respondents owned a backhoe in July 2003, and the same was on the job site.  Mr.

Walls testimony reflects that neither Matt or Jeremy, the two laborers on the job site, knew how

to operate a backhoe.  Mr. Walls testified that he did not necessarily expect claimant to drive the

backhoe on that job.  Mr. Walls acknowledge that he was planning on going to the job site

specifically to operate the backhoe during the week of the claimant’s death.  Claimant would

retain the responsibilities of site superintendent even during the time that Mr. Walls operated the

backhoe.  Mr. Walls’ testimony reflects:

That - - I knew that James could run the backhoe.  He wasn’t
directed to run the hoe but I knew that he was a hands on kind of guy
and I’m not surprised that he got on it. (T. 32).

Mr. Walls’s assessment of the claimant was that he seemed to be in good shape physically. 

Claimant was not required to take a physical examination before beginning the site

superintendent position for respondents.

Mr. Walls testified that claimant was not employed by anyone else during the time that he

worked on the project of respondent-employer.  During the summer the hours of the employees

of respondent-employer were modified:

It just depends on the heat.  If it gets too hot a lot
of times we’ll knock off in the middle of the afternoon and
go back, when we’re working out of town like that, we might
go back at close to dusk.  You just don’t work in the heat of 
the day.

Mr. Walls acknowledged that if claimant had any questions relative to the job he would call him

first.  Mr. Walls also testified that if during the project he felt that claimant was not working out
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as site superintendent he would have terminated the employment.  Correspondingly, Mr. Wall

acknowledged that had claimant come to him and informed him that he was leaving the job

project he could have done so without fear of being sued for leaving before the project was

completed.  (T. 41).

Benjamin Matthew Wall is an employee of respondent-employer and was present on the

job site at the time of the claimant’s death on July 9, 2003.  Mr. Matt Walls performed the duties

of a laborer for respondent-employer and had an opportunity to work with claimant on July 7, 8,

and 9, 2003, at the Bull Shoals job site.  In describing the claimant, Mr. Matt Walls testified:

He was big guy, tall.  He looked to be healthy and in 
good shape. (T. 59).

Mr. Matt Walls testified that on Tuesday, July 8, 2003, they blew holes on the backhoe

that had to be fixed.  During the two days of work as the job site instructions or work orders were

delivered by claimant to the two laborers, Matt Walls and Jeremy Presley, by the claimant.

On Wednesday, July 9, 2003, Matt Walls and Jeremy Presley arrive at the job site at

approximately 7:30 a.m.  Mr. Matt Walls testified that claimant also arrived and went up and had

coffee at a location near th dam.  Thereafter, Mr. Matt Walls testified that the claimant got on the

backhoe and dug probably 15 feet.  When claimant stepped down off of the backhoe Matt Walls

was “right beside” him.  Mr. Matt Walls testified regarding the events that unfolded:

Well, we looked at the ditch and tried to figure out how to
keep the dirt from falling back in there and he come up with an idea 
to make a tamper.  And while we were going and cleaning out the 
ditch he told - - or I was cleaning out the ditch, I think.  He told Jeremy,
showed him how to make a tamper and walked over to the lumber pile,
probably 20, 30, 40 feet away or something like that and he just turned
around and fell over. (T. 63).
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I rushed over there to his side and Jeremy called for help
and luckily there was a paramedic that was camped out down there.
I think somebody said to turn him on his side, so we did. (T. 66)

Mr. Matt Walls’ testimony reflects that the claimant had been off of the backhoe approximately

five (5) to ten (10) minutes at the time he fell over.  

In describing the weather on the morning of July 9, 2003, at the time of the incident, Mr.

Matt Walls testified:

No, before say noon it wasn’t never real warm at all,
because we’re down below the lake, up there where the dam is
and it’s real cool down there so it was almost to the point where
you needed sleeves that early in the morning. (T. 64).

Mr. Matt Walls’ testimony reflects that claimant did not appear to be hot or sweaty on the

morning of July 9, 2003, and that at the time of his heart attack he was walking to the lumber

pile.  Claimant had operated the backhoe for approximately 30 minutes before getting off to

inspect the ditch.

The Baxter County coroner’s report reflects the suspected cause of death relative to the

claimant was “fatal arrhythmia” (CX. #1, p. 1).  The certificate of death also reflects the cause of

claimant’s July 9, 2003, death as fatal arrhythmia. (CX. #2.)

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of documentary evidence, and application of appropriate

statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 9, 2003, the relationship of employee-employer-carrier existed among the 
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parties.

3. On July 9, 2003, the claimant earned an average weekly wage of $800.00, which 

would generate weekly compensation benefits at the maximum applicable rate.

4. The death of the claimant on July 9, 2003, did not arise out of or in the course of 

his employment, pursuant to Ark. Code Ann. § 11-9-114.

CONCLUSIONS

On July 9, 2003, claimant suffered a fatal heart attack while working on a job project of

respondents as a job site superintendent.  Claimant’s dependant widow seeks appropriate

corresponding workers’ compensation benefits.  Respondents assert that claimant was not an

employee of same at the time of his death.  Further respondents deny the compensability of the

claimant’s heart attack.  The present claim is governed by the provisions of Act 796 of 1993, in

that a claim for workers’ compensation benefits is asserted as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Respondents deny that the claimant was an employee of same, but rather an independent

contractor.  In support of the afore respondents note that neither federal or state taxes were

withheld from the claimant’s earnings; that a Form1099 was provided to claimant’s family

reflecting his earnings in 2003; that claimant completed a Form W-9 on July 7, 2003; and

business cards evidence the claimant’s business.

The  determination of whether a person is an employee or independent contractor is made

on a case by case basis.  The Arkansas Supreme Court “has long held that an independent

contractor is one who contracts to do a job according to his own method and without being

subject to the control of the other party, except as to the results of the work.” Arkansas Transit
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Homes, Inc. v. AETNA Life & Casualty,341 Ark. 317, 321, 16 S.W. 3d 545, 547 (2000).  A

number of factors are considered in determining whether an injured worker is an employee or an

independent contractor for purposes of workers’ compensation coverage.  Franklin v. Arkansas

Kraft, Inc., 5 Ark. App. 264, 635 S.W. 2d 286 (1982).  Among the factors to be considered are:

(1) the right to control the means and method by which the work
is done.

(2) the right to terminate the employment without liability.

(3) the method of payment, whether by time, job, place, or other
unit of measurement.

(4) the furnishing, or the obligation to furnish, the necessary 
tools, equipment, and materials;

(5) whether the person employed is engaged in a distinct occupation
or business;

(6) the skill required in a particular occupation;

(7) whether the employer is in business;

(8) whether the work is an integral part of the regular business
of the employer; and

(9) the length of time for which the person is employed.

Id.  5 Ark. App. at 269-70, 635 S.W. 2d at 289.

In the instant claim, the evidence preponderates that the claimant was an employee of

respondents, and not an independent contractor.  Claimant was hired as a job site superintendent

with responsibilities as recited by the president and owner of respondent-employer.  Claimant’s

employment could be terminated at any time by respondent-employer whether the job was

completed or not.  Likewise, claimant could have quit at any time prior to completion of the job
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without fear of being sued.  Claimant was paid on a weekly basis and subject to the directions of

respondent-employer. 

Ark. Code Ann. § 11-9-114 provides:

(a) A cardiovascular, coronary, pulmonary, respiratory, or
cerebrovascular accident or myocardial infarction causing injury,
illness, or death is a compensable injury only if, in relation to other
factors contributing to the physical harm, an accident is the major
cause of the physical harm.

(b)(1)   An injury or disease included in subsection (a) of this section
shall not be deemed to be a compensable injury unless it is shown that 
the exertion of the work necessary to precipitate the disability or death
was extraordinary and unusual in comparison to the employee’s regular
employment or, alternately, that some unusual and unpredicted incident 
occurred which is found to have been a major cause of the physical harm.

(2) Stress, physical or mental, shall not be considered in determining whether
the employee or claimant has met his or her burden of proof.

In the instant claim, claimant was hired as a job site superintendent.  While respondents

had on site a backhoe, and work at the job site did include some backhoe use the same was not

one of claimant’s job duties.  Claimant did in fact own a backhoe and planned to pursue his

business with same.  Respondent-employer was aware of the claimant’s job skills in the use of

the backhoe and did not find it unusual, given the claimant’s nature as a “hands on” individual,

that claimant would do some work with the backhoe at the job site.

At the time of his death on July 9, 2003, claimant had operated the backhoe for

approximately thirty (30) minutes digging a 15 feet ditch.  Claimant did not encounter any

boulders, rocks or particularly hard terrain while operating the backhoe.  Claimant had been off

of the backhoe at least 10 minutes at the time he collapsed.  During the interim period, claimant

has inspected the ditch, assessed a course of action,  given employees instructions on how to
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construct a tamper, and was walking to the lumber pile.  Claimant did not appear hot, sweaty, or

winded at the time he dismounted the backhoe.  The evidence in this record fails, by a

preponderance, to demonstrate that the exertion of claimant’s work on July 9, 2003, was

extraordinary or unusual in comparison to his usual work in the course of his regular

employment.  This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

__________________________________________
Andrew L. Blood, Administrative Law Judge

 


