BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAIM NO. F204378

LESLI E BLAND,
EMPLOYEE CLAI MANT

BAXTER REG ONAL MEDI CAL CENTER,
SELF- I NSURED EMPLOYER RESPONDENT

OPINION FILED JANUARY 19, 2005

Heari ng conducted before ADM N STRATI VE LAW JUDGE MARK
CHURCHWELL, in Muntain Home, Baxter County, Arkansas.

The cl ai mant was represented by HONORABLE FREDERI CK S.
SPENCER, Attorney at Law, Muntain Honme, Arkansas.

The respondent was represented by HONORABLE CAROL L. WORLEY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon
Novenber 3, 2004 in Muntain Honme, Arkansas. A prehearing
order was entered in this case on June 29, 2004. A copy of
this prehearing order set out the stipulations offered by
the parties and outlined the issues to be litigated and
resolved at the present time. A copy of this prehearing
order was made Comm ssion’s Exhibit No. 1 to the hearing
record.

The followi ng stipulations were submtted by the
parties either in the prehearing order or at the start of
t he hearing and are hereby accept ed:

1. The parties stipulate to the enpl oyer/enpl oyee

relati onship on March 27, 2002 on which date
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cl ai mant sustai ned a conpensable injury to her
back.

The claimant’s average weekly wage was $415. 24
which entitles her to TTD benefits in the anount
of $277.00 per week and PPD benefits in the anmount
of $208. 00 per week.

The respondents have controverted all additional
medi cal and all additional TTD benefits after

March 18, 2003.

By agreement of the parties, the issues to be litigated

and resolved at the present tinme were limted during the

hearing to the foll ow ng:

1.

The admissibility of the testinony of Dona
Langevin regarding the claimnt’s pre-existing
medi cal conditions, specifically seizures.

The admissibility of claimant’s proffered Exhibit
1 and claimant’s proffered Exhibit 3.
Conmpensability of an alleged closed head injury
and/ or depression.

Addi tional TTD and nedical benefits after March
18, 2003 (for |ow back, closed head injury and/or
depression).

Attorney’s fees.
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The record consists of the Novenber 3, 2004 hearing
transcript and the exhibits contained therein, except to the
extent that the proffered testinony and docunentary exhibits
have been excluded as discussed below. In addition, | have
retained in the Conmission’s file respondent’s Exhibit 3
which is a videotape surveill ance.

DISCUSSION

1. Admissibility of Ms. Langevin’s Testimony Regarding Ms.
Bland’s Medical History

On page 68 of the hearing transcript, M. Spencer
objected to Ms. Langevin testifying regarding a history of
sei zures because this testinony was not identified in the
Respondents’ Responses to Interrogatories and Request for
Production of Docunents. After review ng the respondents’
answers to interrogatories no. 1, 2, and 3 in claimant’s
Exhibit 6, |I find that M. Spencer’s objection is well
taken, and | find that the appropriate renedy is to exclude
fromthe record Ms. Wrley’s question and Ms. Langevin's
answer on page 68 beginning on |ine 18 and ending on line
20.

2. Admissibility of Claimant’s Proffered Exhibit 1 and
Claimant’s Proffered Exhibit 3.

Ms. Worley objected to the adm ssibility of these

docunents on the grounds that many of these docunents were
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not provided to her at |east 30 days prior to the schedul ed
hearing as provided for in ny June 29, 2004 prehearing
order. After discussing this matter with both counsel on
the record, | find that M. Spencer tinely provided to M.
Wrl ey only those docunents found at pages 95 - 109 of
claimant’s Exhibit 1. | find that the appropriate renedy is
therefore to exclude from consideration pages 1 - 94 of
claimant’s Exhibit 1 and to exclude from consideration
claimant’s Exhibit 3.
3. Compensability of Alleged Closed Head Injury

A conpensabl e physical injury nust be established by
medi cal evi dence and supported by objective nedical
findings. Ark. Code Ann. 8§ 11-9-102(4)(D) (Supp. 2003) In
t he present case, Vann Smth, Ph.D., diagnosed Ms. Bl and
with “organic brain syndrone” on April 3, 2003 based on
neur opsychol ogi cal testing. However, the Arkansas Court of
Appeal s has determ ned that neuropsychol ogical testing is

not objective, as that termis defined in Act 796 of 1993.

See Watson v. Tayco, Inc., 79 Ark. App. 250, 86 S.W3d 18
(2002). The claimant has therefore failed to establish any
physi cal brain injury by objective nmedical findings.

Even if the April 2003 neuropsychol ogical testing is

i ndi cative of sone degree of then existing organic brain
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injury, | note the absence of any alleged brain injury
reports in the nmedical record fromthe date of injury on
March 26, 2002 until April of 2003. | also note the
presence of brain trauna docunented in the nedical record
when Ms. Bland was a child. Finally, | note that Ms. Bl and
did not strike her head in the March 26, 2003 incident.
Therefore, to whatever extent, if any, that
neur opsychol ogical testing mght indicate a brain injury, |
also find that the claimant has failed to establish that any
physical brain injury she currently experiences arose out of
the March 26, 2002 incident at work stopping a patient from
falling.
4. Compensability of Mental Injury (Depression)

Act 796 of 1993, as codified at Ark. Code Ann. 8§
11-9-113(a), provides:

(a)(1) Anental injury or illness is not a

conpensable injury unless it is caused by physical

injury to the enpl oyee's body, and shall not be

considered an injury arising out of and in the

course of enploynent or conpensable unless it is

denonstrated by a preponderance of the evidence;

provi ded, however, that this physical injury

limtation shall not apply to any victimof a

crime of violence.

(2) No nental injury or illness under this section

shal | be conpensable unless it is also diagnosed

by a |icensed psychiatrist or psychol ogi st and

unl ess the diagnosis of the condition neets the
criteria established in the nost current issue of
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the Diagnostic and Statistical Mnual of Mental
Di sorders.

Vann Smth’s April 3, 2003 report represents a
preponderance of the evidence to establish that the claimant
has in fact devel oped synptons of nmental injury or illness.
Hi s di agnoses included (1) organic brain syndronme secondary
to Axis I'll Conditions (310.8); (2) cognitive dysfunction,
non- psychotic, secondary to OBS (294.10); and (3) organic
nood syndrone (293.83).

A majority of the Full Commi ssion fairly recently
reversed an Admi nistrative Law Judge and found that the
cl ai mant proved each of the el enents necessary to establish
a conpensabl e nental injury where Vann Smith was the only
psychol ogi cal expert to render an opinion, where Vann Snmith
perfornmed a psychol ogi cal eval uation, and where Vann Smth
ultimately di agnosed a nental injury under Section 293. 83
criteria caused by a chronic pain syndrome froma

conpensabl e shoul der injury. See Jones v. E-Z Loader Boat

Trailer, Inc., Full Wrkers Conpensation Conm ssi on,

Qpinion filed June 24, 2003 (E814459 & E909560). The
princi pal opinion explai ned:

Dr. Smith, a neuropsychol ogi st, exam ned the
claimant on April 27, 2000 and di agnosed "organic
affective syndronme, arising fromchronic pain."

Dr. Smith inplicitly referenced the Diagnostic and
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Statistical Manual O Mental Disorders, Fourth
Edition, specifically nentioning the diagnostic
criteria for 293.83 Mod D sorder, due to the
claimant's rotator cuff tear. Dr. Smth expressly
opi ned in Septenber 2000 that the clainmant's
condition was causally related to the conpensabl e
injury and resulting pain. Wether or not a

di agnosed condition neets the criteria established
in the D agnostic and Statistical Mnual is
ordinarily a question of fact, and the cl ai nant
has the burden of proof on the issue by a
preponderance of the evidence. Branscumv. RNR
Constr. Co., 60 Ark. App. 116, 959 S.W2d 429
(1998). Based on the record in the present matter,
the Full Comm ssion finds that the claimnt's
condition as diagnosed by Dr. Smth neets the
criteria established in the D agnostic and
Statistical Manual. We find that the clai mant
proved that he sustained a nental injury or

Il ness pursuant to Ark. Code Ann. § 11-9-113.

Nevert hel ess, | gl ean several relevant difference
between the facts in Jones and the facts in the present
case. In Jones, according to the concurring Conmm ssioner,
Dr. Smth could have been no clearer that the claimant’s
conpensabl e physical injury caused his psychol ogi cal
condition at issue. By contrast, in the present case, Dr.
Smth indicated on page 5 of his April 3, 2003 report that
Ms. Bland’ s “depressive” synptons are conpatible with a
di agnosi s of organic affective syndrome arising secondary to
three conditions: chronic pain syndronme, pul nonary

i nsufficiency and sei zure activity.
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Further, whereas in Jones the clai mant sustai ned a
chronic surgical shoulder injury, in the present case the
cl ai mant sustai ned a non-surgi cal back injury on March 27
2002, for which she was reporting only mniml synptons to
her physical therapist in August of 2002. In addition,
note that Dr. Smith in his initial evaluation also recorded
a history of prior outpatient treatnment for treatnment of
depr essi on.

In conparing the evidence in this case to the facts in
Jones, | find that the claimant in this case has established
by a preponderance of the evidence that her nental injury or
illness at issue was di agnosed by a |licenced psychol ogi st
and that his diagnosis neets the criteria established in the
nost current issue of the D agnostic and Statistical Mnual
of Mental Disorders. However, in light of Ms. Bland' s
reported prior history of depression treatnent, the evidence
that the claimant’s work-rel ated back synptons becane
m ni mal by August of 2002, and the multiple potential axis
1l factors to which Dr. Smth found the claimnt’s
depressive synptons conpatible, | find that the clai mant has
failed to establish by a preponderance of the evidence that
her di agnosed nental injury is caused by her work-rel ated

physi cal injury.
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5. Additional Temporary Disability or Medical Benefits
After March 18, 2003 For the Claimant’s Low Back Injury

In the present case, the claimant has undergone
di agnostic testing for back synptons, including a | unbar
MR, EMG testing and a nerve conduction study. She received
physi cal therapy and ot her conservative treatnent in 2002.
She has al so been eval uated for her back conplaints by at
| east two specialists, Dr. Ronald WIllians and Dr. Kenneth
Rosenzweig. Dr. WIIlians concluded that Ms. Bl and had
reached maxi num nedi cal benefit by February of 2003. Dr.
Lonni e Robi nson, who was follow ng the clainmnt in March of
2003 indicated that he knew of nothing else to offer M.
Bl and, except another referral to a spine physician.

An injured enployee with an unscheduled injury is
entitled to tenporary total disability conpensation during
the time that she is wthin her healing period and is

totally incapacitated fromearning wages. Arkansas State

H ghway and Transportation Departnent v. Breshears, 272 Ark.

244, 613 S.W2d 392 (1981). Ark. Code Ann. § 11-9-102(12)

defines "healing period" as "that period for healing of an

injury resulting froman accident[.]" \Wether an enpl oyee's
heal i ng period has ended is a factual question that is

resol ved by the Conm ssion. Roberson v. WAste Managenent,
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58 Ark. App. 11, 944 S.W2d 858 (1997). The persistence of
pain may not of itself prevent a finding that the healing
period is over, provided that the underlying condition has

stabilized. Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S. W2d 582 (1982).

In the present case, the claimant’s diagnostic test
results, her physical therapy reports, and Dr. WIIians’
opi ni on regardi ng maxi mum nmedi cal i nprovenent persuade ne
that a preponderance of the evidence establishes that her
work related back injury stabilized, and her healing period
ended at |l east by the tinme the respondents controverted
addi tional benefits on March 18, 2003. Therefore, | find
that the clainmant has failed to establish that she is
entitled to an additional period of tenporary disability
conpensation for her work related back injury.

A claimant may be entitled to additional nedical
treatment after the healing period ends. However, in the
present case, the only additional treatnent that Dr.

Robi nson suggested in March of 2003 was referral to yet
anot her spine specialist, apparently to obtain another
second opinion. In light of Ms. Bland s earlier diagnostic
testing produci ng negative results, her prior physical

t herapy producing positive results, and the records of her
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earlier referral to two specialists already, the clai mant
has failed to prove by a preponderance of the evidence that
the additional referral proposed by Dr. Robinson in March of
2003 is reasonably necessary for treatnent of her work

rel ated back injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The parties stipulate to the enpl oyer/ enpl oyee
rel ati onship on March 27, 2002 on which date clai mant
sustai ned a conpensable injury to her back.

2. The claimant’s average weekly wage was $415. 24
which entitles her to TTD benefits in the anount of $277.00
per week and PPD benefits in the amount of $208.00 per week.

3. The respondents have controverted all additional
nmedi cal and all additional TTD benefits after March 18,
2003.

4. Ms. Langevin's proffered testinony regarding the
claimant’ s nmedical history was not identified in the
respondents’ responses to Interrogatories and Request for
Production of Docunents. M. Wrley' s question and M.
Langevin’s answer on page 68 of the hearing transcript
beginning on Iine 18 and ending on line 20 are excluded from

the record.
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5. Wth regard to claimant’s proffered Exhibit 1
and proffered Exhibit 3, |I find that M. Spencer tinely
provided to Ms. Wirley only those docunents found at pages
95-109 of claimant’s Exhibit 1. Therefore, pages 1-94 of
claimant’s Exhibit 1 and claimant’s Exhibit 3 are excluded
fromthe record.

6. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
conpensabl e physical brain injury. Specifically, the
claimant has failed to establish any brain injury by
obj ective nedical findings and the claimnt has failed to
establish that any physical brain injury which she may have
arose out of the March 26, 2002 incident at work while
stopping a patient fromfalling.

7. The claimant has failed to establish by a
preponder ance of the evidence that her diagnosed nental
injury is caused by her work-rel ated physical injury.

8. The claimant has failed to establish by a
preponderance of the evidence that she is entitled any
period of additional tenporary disability after the
respondents controverted additional benefits on March 18,
2003. Specifically, the claimant has failed to establish by

a preponderance of the evidence that she remained within the
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healing period for her conpensable |ow back injury as of
March 18, 2003.

9. The claimant has failed to prove by a
preponderance of the evidence that the additional referral
for a spine specialist proposed by Dr. Roberson in March of
2003 is reasonably necessary for treatnent of her work-
rel ated back injury.

10. Because the claimant has failed to prove by a
preponderance of the evidence that she is entitled any of
t he additional benefits at issue in this claim the
claimant’s attorney has failed to prove that he is entitled
to an attorney’'s fee at this tine.

ORDER

For the reasons discussed herein, this claimfor

addi tional benefits must be, and hereby is denied.

I T 1S SO ORDERED

MARK CHURCHWEL L
Adm ni strative Law Judge



