
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F400719 

ROBERT BERRY,
EMPLOYEE CLAIMANT

WOODS RIVERBEND RESTAURANT,
EMPLOYER RESPONDENT

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED FEBRUARY 17, 2005

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Batesville, Independence County, Arkansas.

The claimant was represented by HONORABLE JIM R. BURTON,
Attorney at Law, Jonesboro, Arkansas.

The respondent was represented by HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 24, 2004 in Batesville, Arkansas.  A prehearing

order was entered in this case on September 24, 2004.  This

prehearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of this prehearing order was

made Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties in the prehearing order and are hereby accepted:
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1. The parties stipulate to the employment

relationship on October 31, 2003 and at all

relevant times.

2. The parties stipulate to a wage rate of $7.50 per

hour.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited at the start

of the hearing to the following:

1. Compensability of claimant’s alleged hernia

injury.

2. Medical treatment.

3. Attorney fees.

The record consists of the November 24, 2004 hearing

transcript and the exhibits contained therein.  

DISCUSSION

Mr. Berry underwent surgery on February 5, 2004 for

three hernias: a right inguinal hernia, a left inguinal

hernia, and an umbilical hernia.  Mr. Berry attributes these

hernias to strains he experienced when he caught himself to

keep from falling off the wet roof of his employer’s

restaurant on Halloween night, October 31, 2003 while re-

installed the restaurant’s exhaust fan.  
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In this regard, Mr. Berry explained that he was working

on a rain-slickened metal roof that night to re-wire the

restaurant’s exhaust fan after cleaning the fan.  The roof

pitch was steep, and Mr. Berry slipped and fell to the roof

twice but caught himself each time to avoid falling off the

roof.  Ech time he felt a stabbing pain, regrouped, and then

continued the work.  After finishing the re-wiring, Mr.

Berry worked indoors before leaving at approximately 1:30

a.m.

Mr. Berry reported the injury to Ms. Woods, one of the

owners the next day, but stayed in his recliner that weekend

to allow his abdominal injury to heal.  However, the pain

did not resolve.  At some point later in time, Mr. Woods

observed a protrusion in his navel after experiencing pain

while bending over with his belt pushed in.  Around

Thanksgiving, Mr. Berry’s wife also observed bulges in Mr.

Berry’s scrotum after Mr. Berry coughed while naked after a

shower.  Mr. Berry sought treatment from Dr. May who

ultimately diagnosed and performed surgery for the two

inguinal hernias and the umbilical hernia.  The respondents

deny that any of Mr. Berry’s hernias are compensable.
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In order to prove that a hernia is compensable, a

claimant must satisfy all the requirements of Ark. Code Ann.

§ 11-9-523(a) which provides:

(1) That the occurrence of the hernia immediately

followed as a result of sudden effort, severe

strain, or the application of force to the

abdominal wall;

(2) That there was severe pain in the hernial region;

(3) That the pain caused the employee to cease work

immediately;

(4) That notice of the occurrence was given to the

employer within forty-eight(48) hours thereafter;

and

(5) That the physical distress following the

occurrence of the hernia was such as to require

the attendance of a licensed physician within

seventy-two(72) hours after the occurrence.

1. Sudden Effort, Severe Strain, Or The Application Of
Force To The Abdominal Wall

In the present case, I find that Mr. Berry’s actions as

he described in attempting to catch himself from sliding

down and off of a steep slick roof after slipping involved
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both “sudden effort” and “severe strain” in order to engage

enough strength quickly enough to stop his fall.

2. Severe Pain In The Hernial Region

This case is somewhat complicated by the fact that Mr.

Berry asserts that he sustained hernias to the scrotum

region and the umbilical region on the wet roof, but

experienced pain only around his navel and not in the area

of his scrotum [T.13].  Mr. Berry has candidly acknowledged

that he was not aware of any problem in his scrotal area

until his wife observed the bulge in his scrotum after he

coughed at some point after October 31, 2003.

For purposes of establishing a compensable umbilical

hernia, Mr. Berry’s testimony establishes by a preponderance

of the evidence that he experienced severe pain in the

hernial region.  Specifically, Mr. Berry described a

stabbing pain [T.11] and later explained that the pain the

next day was not “near as severe.”

In trying to determine whether severe pain around the

navel is also sufficient to establish “pain in the hernial

region” for purposes of establishing compensable inguinal

hernias, I have concluded that the Arkansas Courts have

apparently never construed the meaning of the term “hernial

region.”  A majority of the Full Commission provided the
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following clarification in discussing the compensability of

inguinal hernias in Barry McGraw v. Shephard’s Inc., Full

Workers Compensation Commission, Opinion filed February 23,

1998 (E612604):

In our opinion claimant has failed to show that he
suffered severe pain in the abdominal or hernia
region or that the incident on July 31, 1996,
necessitated medical treatment for a hernia within
the first 72 hours.  Although the evidence reveals
that claimant was involved in an incident at work
on July 31, 1996, the evidence clearly indicates,
if anything, claimant injured his lower back and
did not suffer a hernia injury at that time. 
Claimant testified that he felt immediate pain in
his hip and low back.  Claimant believed this to
be a minor low back muscle strain.  Indeed,
claimant reported a low back injury to his
supervisor.  At no time did claimant state,
indicate or imply that the injury was to his
hernia region, groin or near or around the
abdominal wall.  The hernia region is not the low
back or hip.  Claimant clearly described an injury
to his back and lower hip.  These areas are
obviously on the posterior side of the body. 
While the phrase “hernial region” is not defined
by the Workers’ Compensation Act, logic dictates
that the “hernial region” falls squarely on the
anterior, not posterior, side of the body.  To
find that the back or posterior side of the body
is part of the “hernia region” [sic] is a broad
liberalization of the Act which we cannot agree
with.  At no time did claimant describe an injury
to the anterior portion of his body.  In our
opinion, it is just a mere coincidence that
claimant developed a hernia six weeks after
injuring his back.  This coincidence is not
sufficient to prove a compensable hernia.  Had
claimant sustained a hernia at the time of the
incident in question, one would expect claimant to
describe an injury to the anterior side of his 
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body.  Consequently, we cannot find that the first
and second elements of a hernia injury has [sic]
been met. 

In the present case, as described above, Mr. Berry

experienced his severe pain (i.e. stabbing pain) while

catching himself on the anterior not the posterior portion

of his body in the abdominal region.  Absent any further

guidance from the Full Commission or the Courts, I therefore

find that the pain Mr. Berry experienced satisfies the

requirement of severe pain in the hernial region for

purposes of establishing the compensability of both his

umbilical hernia and his inguinal hernias.

3. Pain Caused Employee To Cease Work Immediately.

In the present case, Mr. Berry testified that the pain

he initially experienced felt like someone had stabbed him

with a knife and he had no choice but to stop working when

the pain occurred [T. 11].  I find that Mr. Berry’s credible

testimony establishes by a preponderance of the evidence

that severe pain caused him to cease work immediately within

the meaning of Ark. Code Ann. § 11-9-523(a)(3).

In reaching this conclusion, I recognize that Mr. Berry

then finished wiring the fan before getting off of the roof

and then supervised other employees in their cleaning duties

before Mr. Berry left the restaurant Halloween night. 
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Nevertheless, where as here, Mr. Berry ceased work

immediately due to pain, my research indicates that his

subsequent non-strenuous activities finishing the fan wiring

and supervising other employees does not mean he did not

cease work immediately within the meaning of Ark. Code Ann.

§ 11-9-523(a)(3).  See generally Ayres v. Historic

Preservation Associates, 24 Ark. App. 40, 747 S.W.2d 587

(1988) [Section 523(a)(3) was satisfied where employee

stopped the heavy lifting that caused the pain and returned

to work after fifteen minutes picking up paper and plastic

and making notes on the project].

4. Notice Of The Occurrence Given To The Employer Within
Forty-Eight Hours.

Since the claimant is not a doctor, the claimant is not

required to provide the employer notice of a hernia

diagnosis within 48 hours.  Siders v. Southern Mattress Co.,

240 Ark. 267, 398 S.W.2d 901 (1966).  On the other hand,

even where the employee provides notice to the employer

within 48 hours of a hernia diagnosis, the employee fails to

satisfy the notice requirement of Section 523(a)(4) if the

employee fails to give notice of the occurrence of the

hernia at work.  Daniels v. Affiliated Foods Southwest, 70

Ark. App. 319, 17 S.W.3d 817 (2000).  The notice requirement
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of Section 523(a)(4) requires notice of the occurrence at

work that caused the hernia.  Id.; see also Price v. Little

Rock Packaging Co., 42 Ark. App. 238, 856 S.W.2d 317 (1993).

In the present case, Mr. Berry spoke to Mrs. Wood the

morning after Halloween when he reported back to work.  At

that time Mr. Berry informed Mrs. Wood that he had hurt

himself.  This notice therefore occurred within 48 hours of

the occurrence at issue in this case.  Absent any evidence

to suggest that Mr. Berry’s timely notice to Mrs. Wood was

in any way defective, I find that Mr. Berry satisfied the

notice requirement of Section 523(a)(4).

5. Physical Distress Following The Occurrence Of The
Hernia Was Such As To Require The Attendance Of A
Licence Physician Within Seventy-Two Hours After The
Occurrence.

The Arkansas Court of Appeals discussed and applied

Section 523(a)(5) as follows in Cagle v. Fabricating &

Steel, Inc. v. Patterson, 42 Ark. App. 168, 172, 856 S.W.2d

30, 32 (1993):

Arkansas Code Annotated § 11-9-523(a) requires a
showing that “the physical distress following the
occurrence of the hernia was such as to require
the attendance of a licensed physician within
seventy-two (72) hours after the occurrence.”  A
claimant need not prove that he was actually
attended by a physician within 72 hours after the
injury; instead, the statute provides only that
the physical distress following the occurrence of
the hernia was such as to require the attendance
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of a physician within the 72-hour-period.  Cagle
Fabricating and Steel, Inc. v. Patterson, 36 Ark.
App. 49, 819 S.W.2d 14 (1991), rev’d on other
grounds, 309 Ark. 365, 830 S.W.2d 857 (1992).
[Emphasis in the original.]

In the case at bar, the Commission on remand
found that the physical distress experienced by
the appellee following the occurrence of the
hernia was such as to require the attendance of a
physician within the 72-hour-period.  Although the
record shows that the appellee did not seek
medical treatment until more than two weeks after
the occurrence, the Commission noted that the
appellee continued to experience discomfort and
periodic episodes of severe pain during this time. 
The Commission also relied on testimony that the
appellee is “stubborn about going to a doctor,”
and that he did not seek medical attention sooner
because he “thought it would work itself out.” 
Viewing the evidence in the light most favorable
to the appellee, we cannot say that the Commission
erred in finding that the appellee’s physical
distress was such to require the services of a
physician within 72 hours after the occurrence.

Likewise, in Darling Store Fixtures v. McDonald, 54

Ark. App. 60, 922 S.W.2d 748 (1996), the Court of Appeals

affirmed a Commission finding that the claimant sustained a

compensable hernia even though McDonald waited two and one-

half weeks before seeking an appointment to see a doctor and

waited several more days before actually seeing a physician. 

The Commission and the Court of Appeals concluded that the

Section 523 (a)(5) criterion was met under circumstances

where McDonald experienced continuing discomfort and a

constantly enlarging bulge.



11BERRY - F400719

In the present case, the record establishes that Mr.

Berry initially experienced a stabbing pain in the abdominal

area on Halloween night.  Although he did not present to a

doctor until 10 weeks later, he spent the first weekend

after the Halloween injury in the recliner trying to let the

injury heal.  However, the injury did not heal, and Mr.

Berry continued to experience intermittent pain.  Mr. Berry

sought out a surgeon when the injury did not heal and after

he had observed bulges.  I find that Mr. Berry’s initially

severe and then intermittent less severe symptoms beginning

on Halloween night establish that his physical distress was

such as to require the services of a physician within 72

hours after the occurrence on Halloween.

Consequently, for the reasons discussed herein, I find

that Mr. Berry established each of the criteria necessary to

establish the compensability of his inguinal and his

umbilical hernias at issue in this claim.         

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The parties stipulate to the employment

relationship on October 31, 2003 and at all relevant times.

2. The parties stipulate to a wage rate of $7.50 per

hour.
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3. The claimant has established the compensability of

his inguinal hernias and his umbilical hernia.

4. The respondents are liable for reasonable medical

expenses in connection with the claimant’s compensable

hernias pursuant to Ark. Code Ann. § 11-9-523(b)(1).

5. By agreement of the parties the issues of

temporary total disability and permanent partial disability

are hereby reserved.  

AWARD

The respondent is directed to pay benefits in

accordance with the findings of fact set forth herein.  

The claimant’s attorney is entitled to the maximum

statutory attorney’s fee on any indemnity benefits to which

the claimant may be entitled as a result of the findings

herein, one-half of which is to be paid by the claimant and

one-half to be paid by the respondent in accordance with

Ark. Code Ann. § 11-9-715 (Repl. 1996); and Death &

Permanent Total Disability Trust Fund v. Brewer, 76 Ark.

App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


